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Thus you have before you-all there is in this case.. Have the plaintiffs
satisfied you that this is what is known to commerce as “common goat
or cattle hair” as distinguished from combing hair or mohair? If they
have, your verdict will be in their favor. - If they have not satisfied
you of that, still if they have satisfied you that this is not combing
hair, (and there is no answer to their evidence that it is not, as 1 re-
member,) your verdict should be for the plaintiffs. The points pre-
sented by the defendant I cannot affirm. They may be marked sev-
erally, “Disaffirmed.”

The verdict was for plaintiffs for the amount of their claim.

Jessup & Moore Parrr Co. v. CoorEr, Collector.!
(District Court, E. D. Pennsylvania. April 7,1891.) N

1. CustoMs DuTiEs—GUNNY Baas. .
Plaintiffs entered second-hand gunny bags as paper stock. The appraiser re-
turned some of the bags as gunny bagging, suitable for the uses to which cot-
ton bagging may be applied. Keld, it the bagging was commercially valuable
only to be, and could only profitably be, converted into paper, and was of no other
commercial value, it was admissib e as paper stock, and that the purpose for which
it was imported or used after importation was irrelevant.

2. Same. : :
The burden of proof to show that the bagging was only fit for paper stock was on
the plaintitf.

At Law.

This was a suit to recover the sum of $357.57 alleged fo have been
unlawfully exacted as customs duties in an importation of gunny bagging
and so-called “paper stock.” It wasentered as paper stock, but returned
under Tariff Ind. (New) par. 343, as gunny bagging suitable to the
uses for which cotton bugging may be applied and valued at less than 7
cents per pound. The claim of the importer was under paragraph 754,
1d.,tree list, providing for paper stock, crude, of every description, includ-
ing gunny bags, gunny cloth, old and refuse, to be used in making and
fit only to be converted into paper, and unfit for any other manufacture.
The testimony of the plaintifi’s witnesses tended to show that the article
was fit only for paper stock, and also that it had been in fact so used.

Edward L. Perkins, for plaintiff. ,

Wi, Wilkins Curr, Asst. U. S, Atty., and John R. Read, U. S. Atty.,
for deiendant.

BurLER, J., (charging jury.) The plaintiff in this case, the Jessup &
Moore Paper Company, imported into this country, and landed at the
port of Philadelphia on October 18, 1889, a cargo of old or second-hand
gunny bagging, and entered the same at the custom-house, as free of

1Reported by Mark Wilks Collet, Esq., of the Philadelphia bar.
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-duty, under a provision- of the statute relating to the subject, which
reads as follows: (Court read from statute.) Thirty-seven bales of the
bagging were, however, treated by the appraiser as not falling within
the terms of the statute, just read, but as suitable for use again as cot-
ton bagging, and subjected to duty accordingly, under another pro-
vision of the statute. From this action of the appraiser the plaintiffs
appealed, on the ground that the bagging so subjected to duty “is fit
-only to be converted into paper, and' not fit for any other manufacture.”
In the language of the plaintiffs: “We protest.” (Court read from pro-
test.) Thus is presented the only question which we have to try—to-
wit: Was the bagging fit only to be so converted, and “not fit for some
.other manufacture.” The plaintiff asks the court to charge you as fol-
lows: ‘

“(1) If the jury believe that the gunny bagging forming the subject-mat-
ter of the claim in this suit was imported as and for paper stock, was sold for
that purpose, and was in fact used as such and converted into paper, their
verdict must be for the plaintiff.” ’

We cannot so charge. The point does not present the question in-
volved.

“(2) If the gunny bagging,the subject of dispute in this action, was fit
only to be converted into paper, and was unfit for any other manufacture,
your verdiet must be for the plaintiff.”

This we affirm. Tt properly states the question which you are to de-
cide.

“(3) If the said gunny bagging was commercially fit only to be converted
into paper, and was commercially unfit for any other manufacture, your verdict
must be for the plaintiff.”

This is a statement of the same thing in somewhat different Janguage,
and is also true.

“(4) If, upon all the facts in this case, there exists a doubt in your minds,
that doubt must be resolved in favor of the.plaintiff and your verdiet must
be for it, as duties are never to be imposed on the citizen upon vague or
doubtful interpretation.”

We cannot affirm this. The burden is on the plaintiff o satisfy you
by evidence that the bagging was commerecially fit only to be converted
into paper, and was commercially unfit for any other manufacture; oth-
erwise your verdict must be against him. The plaintiff’s fifth point
which ig disaffirmed I need notread. The defendant has also presented
points, the first and third of which are disaffirmed, and need not be
read. His second point, which reads as follows: “If you believe the
article in question is not fit to be converted into paper only, but is also
fit for some other manufacture, then your verdict should be for the de-
fendant,” is aftirmed. This is an accurate presentation of the question
which you are to decide, as we have before stated. By fitness for some
other manutfacture, however, is meant commercial fitness. If the bag-
ging could not profitably be applied to some other manutacture, then it
was not commercially fit for such purpose. Considering this question
in the light of all the evidence you must say whether it is proved that
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the'bagging in question was fit only to be converted into paper, and not
fit commercially for any other manufacture. . It would be unprofitable
to recount what the withesses on the one side and the other have said
on the subject. Their testimony is brief, and has been fully commented
on by counsel, and you cannot fail to understand and appreciate it. If
your minds are satisfied that the bagging was fit only to be converted
into paper, and not fit commercially for any other manufacture, your
verdict should be for the plaintiffs in the amount of their claim; other-
wise it should be for the defendant,

Verdict for plaintiff.

HostertER Co. 9. BRURGGEMAN-REINERT Distirring Co.

(Circuit Court, H. D. Missouri, E. D. May 9, 1891.)

TRADE-MARE—INFRINGEMENT-~INJUNCTION.

On bill for injunction it appeared that complainant was engaged in the manunfact-
ure and sale of “Hostetter’s Bitters,” apd is the owner of the trade-marks, brands,
labels, etc., used in connection with such sale; that defendant manufactures an ar-
ticle of bitters closely resembling Hostetter’s Bitters in appearance and flavor,
which it sold in bulk to its customers, advising them at the same time to refill bot-
tles thatoriginally coutained Hostetter’s Bitters with the spurious article, and put
them on the market asgenuine; thatin all probability the plaintiff had beenthereby
to some extent damaged, and the public deceived. Held that, though defendant
did notitself use plaintiff’s labels and bottles, still in advising its customers it was
guilty of a wrong which a court of equity will enjoin.

In Equity. On bill for injunction.
George Dennison and M. L. Gray, for complainant.
H. B. Dawis, for defendant.

Taaver, J. The complainant is engaged in the man facture and sale
of Hostetter’s Bitters, and is the owner of the trade-marks, brands, labels,
etc., used in connection with the sale of such bitters. Tt charges that
defendant has sold and intends to sell, “as and for Hostetter’s Bitters,” a
spurious article or preparation of bitters, not manufactured by the com-
plainant, with intent to deceive the public, and to deprive the complain-
ant of a portion. of its patronage, and of profits that it would otherwise
realize by the sale of the genuine article. The proof does not establish
that defendant has itself sold a spurious article of bitters put up in bot-
tles made in imitation of those in use by complainant, or that it has
counterfeited the complainant’s labels, trade-marks, ete.; but the proof
does show that defendant manufactures an article of bitters which closely
resembles Hostetter’s Bitters in appearance and flavor, and that it has
sold the same in bulk to its customers, advising them at the tiie of
such sales to refill bottles that originally contained Hostetter’s Bitters
with the spurious article, and to put the bottles thus refilled on the mar-
ket as containing genuine Hostetter’'s Bitters, It is most probable, I




