
162 . iii:IiERALfmPORTE:tt, vol. 46.

of· a fellowcsel'vant was contributory also. If the negligence of the
c'Ompany contributerl to, it must necessarily have been an immediate cause of,
the acoident, and it is no defense that another was likewise guilty of wrong."
In Railuhy Co. v. Kellogg, 94 U. S. 469, cited for the defendant, Mr.

Justice STRONG said:
,j 'fhe true rule is that what is the 'proximate cause of an injury is ordina-

rily a question for the jury. It is 'not a question of science, or of legal knowl-
edge. It is to be determined as a fact, in view of the circumstances attend-
ing."
The question here, whether the defect in the brake caused the injury

to the plaintiff, has been submitted to the jury, Rnd found for the plain-
tiff, although contributory neglill;enceof the engineer may also have been
found. From this re-examination of the Cllse, in the light of these con-
trolling authorities, no just ground for disturbing the verdict appears.
Motion denied. '

COMSTOCK v. TRACEY.

(Circuit Court, D. Minnesota. May 15, 1891.)

1. RTATUTES-E:S-ACTMENT-PRESUJdPTIONS. '
Act Minn. March 4, 1872, (Sp. Laws, c. 177, p. 558.) establishing the court of com·

man pleas ofB:cnnepin county, being duly enrolled and signed by the presiding of-
ficers of each house, approved by the' governor, and promulgated with the other
laws of session, the court will presume that it was legally enacted, and will
not, in a collateral proceeding in which the validity of a judgment rendered by
that court is questioned, resort to the journals of the two houses of the legislature
to ascertain whether the act was passed in accordanee with Canst. Minn. art. 6, §
1, requiring a two-thirds vote by the legislature for the establishment of courts 'in
addition to those

2. ,FRAUDUJ,E:-<T CONVEYANGES-PLEADINO-JUDOMENT. ,
. A petition by an assignee in bankruptcy to, set aside a deed made by the bank-
rupt alleged that it was exeeuted in May and recorded in December, and was not
delivered until long after it was recorded; that. there was no actual change in the
possession of the property; that the considcration expressed (one dol1ar) was ficti-
tious; that the grantee acceptedtlie deed within six months before the filing of
the grantor's petition in bankruptcy, with a view to cover up the property in the
intcrests of the grantor, who retained possession and control of the property, in
the false and fraudulent pretense that he was the agent of the grantee; that t,hc
real value .of the, property was $6,000; &nd prayed that the deed be adjudged fraud-
ulent and void as against plaintiff, and for general relief. The findings of fact
were'that the grantee was a sister of the grantor, who was insolvent at the time
of the execution of the deed;. that it was not delivered until more than a year after
it was executed ; that no consideration was ever paid; and that the grantee had
no knowledge of the deed until after the grantor's bankruptcy. Held, that these
averments and findings were sufficient to support a judgment setting the deed
aside.

At Law.
Action for the recovery of the possession of the middle third of lots

l1l1mbered 1, 2, and 3, in block No.4, in Groveland addition to Minne-
apolis. The case was by the court without a jury, upon an agreed
statementM facts, substantially as:follows:
"For the purpose of the first tnal of the above-entitled callse the parties

thereto hereby stipUlate and agree that the following statements are true;
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both parties, however, being at liberty to object to the competency or mate-
riality of any or all of said facts as evidence upon said trial. .
".(1) Said plaintiff wasatthe bej:tinning of this action an4is a citizen and

resident of the state of New York,the defendant was then and is nOW.8 citi-
zen and resident of the state of Minnesota, and the value of the real estate in
controversy exceeds six thousand ($6,000) dollars. .. . :.. .
."(2) Qne Joseph Hodges formerly owned the whole of block Jour (4) in

avenue addition to Minneapolis, in Hennepincounty, MiIW., in
wl\ich block said la11d is situated, and is the common'sP1m:eof title of the
parties hereto. '.: . .
"(3) Under date of May 25.1873, said Ho.dgeRandhis wife, then residing

at said Minneapolis. executed an instrument in tlte form of a warrantydee<l
block four, (4,) naming his sister. the plaintiff herein, as grantee, pur.

porting to convey the same .to her for a considel'l\tion of one (l)dqllar.
8aid instrument. which is the basis of plaintiff's claim of title herein, wail ac-
knowlellged by said grantors on May 30, 1873. and was filed and r,ecorded iu
the registry of deeds of said Hennepin county on 1,. Ui73, at 9
o'clock A. M. . . . .
"(4) On the 13th day of l'ebruary, 1874, said Joseph Hodges. who still re-

sided at MiJ1.neapolis, Minn., tiled in the district court of the United fvr
the district of Minnesota, under the act of congress tlten in force, his peti-
tion in bankruptcy, upon which he was afterwards duly 9ank-
rupt, and one William E. Hate was duly appointed as his (lssignee. Having
qualified as such assignee, all the and personal estate of whlcb said Hodges
was the owner, or to which he was in any way entitled. at the date of his
said' petition, was duly assigned to said Hale. and the deed of
thereof was duly recorded in the registry of deeLls of said Hennepin county
on July 28, 1874.
"(5) On or allout August 17. 1874, said Hale. as such assignee in bank-

ruptcy, instituted an act,ion in the court of common pleas of said Hennepin
cou n ty. which said action was therein proseclI ted to final judgment; which
action was to have the said deed from Joseph Hodges and wife to said Sarah
E. Comstock adjudged fraudnlent and void as against the plaintiff in that
action.
"(6) Said jndgment has never been appealed from. modified, or reversed.

A notice in due form of the pendency of said action was filed and recorded in
the registry of deeds of said county on August 17, 1873, and a duly-certitied
copy of the final jUdgment aforesaid was likewise filed and recorlled therein
on ,July 1, 1876, th.. day after its entry in the clerk's office. Nothing in any
part of this stipulation shall be construed to be an admission on the part of
the plaintiff that said court of common pleas was ever constitutionally cre-
ated or legally existed. or that said alleged jUdgnwnt is a valid jUdgment. At
the commencement of said action, and during all the proceedings therein, the
said plaintiff was not a resident of the state of Minnesota.
"(7) Said William E. Hale, as sueh assignee. in pursuance of an order of

said United States district court empowering him to sell the of said
bankrupt, inclUding the real estate now in controversy, in consideration of
three thousand six hundred and tifty (3,650) dollars, to him paid by one A.
Y. Davidson. executed a conveyance of said premises and other lauds to said
Davidson, dated February 2:3, Hi77, and duly recorded in said counLy on Au-
gust 23. 1877. The money so paid by said Davidson was duly applied to the
payment of said bankrupt's debts.
"(8) Whatever title to the premises herein involved was acquil't'd by said

DaviLlson by virtue of the proceedings aforesaid duly passed by mesne con-
veyances to one George F. French, and on May 13, 1881, this defendant pur-
chased and took a conveyance of the same from said French for a valuable
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consideration, without knowledge that said plaintiff made any claim of title
thereto, and without notice of any defect in the title of said French other
than such as is to be implied by law from the records and proceedings herein
mentioned. Upon such purchase defendant proceeded to occupy said real es-
tate, and to build up and otherwise improve the same, and now occupies same
as his place of residence. * * *
"(10) The act of legislature of Minnesota establishing said court of com-

mon pleas (chapter 177, Sp.Laws 1872) is printed in the official volume of
said laws, beginning on page 558. The bill for said act (House File No.lI5)
passed the house of representatives, as appears by the printed journal thereof,
on February 21, 1872, by il. vote of yeas, 68, nays, none. It passed the sen-
ate on February 26, 1872, but the journal does not show how many votes
were cast either for or against the same. The legislature of that year con-
sisted of forty-one (41) senators and one hundred and six (106) representa-
tives. The bill was duly enrolled and signed by the presiding officer of each
house, and was approved by the governor of said state on March 4, 1872.
Said court of common pleas was soon after organized, pursuant to the pro-
visions of said act, and continued to exercIse all the powers purporting to be
conferred by said chapter 177 until February 26, 1877, when it was merged
in the district court for the fourth judicial district, by chapter 103 of the Gen-
eral Laws of 1877.
"(11) The following acts, regularly adopted and approved, pertaining- to

said court, have been passed by the legislature of Minnesota, none of which,
however, are shown by the journals to have been passed by a two· third vote:
"'(a) Chapter 44, Gen. Laws 1875, p. 77, reqUiring the judges of the sev-

eral common pleas courts of the state to lDeet with the district judges, to
formulate rules of practice governing procedure in both courts.
"'(b) Chapter 243, Sp. Laws 1876, p. 316, amending the act of 1872 by

providing for a transfer of causes to the district court in case the judge is in-
terested in the litigation, and for calling in the judge of another court of
common pleas in case of illness.
"'(c) Chapter 103, Gen. Laws 1877, p. 194, merging the court of common

pleas of Hennepin county with the district court of the fourth judicial dis-
trict. and continuing the judge of the former court in office as one of the
jUdges of the latter; also transferring to the latter court all pending causes.'
"It is further stipulated herein that all questions relating to the title or

right of possession of said real estate may be tried and determined by the
court without a jury."
The other facts necessary to the determination of the action are stated

in the latter part of the opinion of the court.
F. C. Stevens and Cobb & Wheelwright, for plaintiff.
Daniel Fish, for defendant.

J., (ajter stating the jacts as above.) Upon these conceded facts
the plaintiff contends that the judgment of the court of common pleas of
Hennepin county in Hale v. Comstock, avoiding the deed from Joseph
Hodges and wife to the plaintiff, under which she claims title to the
property in question, is, and was at the time of its rendition, absolutely
void, because said court was never constitutionally created or established.
Section 1, art. 6, of the constitution of the state of Minnesota reads as
follows:
"The jndicial power of the state shall be vested in the supreme court, dis-

trict courts, courts of probate, of the peace, and such other courts, in-
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ferior to the supreme court, as the legislature may from time to time estab-
lish by a two-thirds vote."
The supreme .court of the state ofMinnesota has held in State v. Gould,

31 Minn. 189, 17 N. W. Rep. 276, that the "two-thirds vote by which
the constitution authorizes the legislature to establish courts is a vote
in each house of \wocthirds of all the members thereof." Under
the stipulation allowing either party to object to any or all of the
facts on the ground of competency or materiality as evidence, the de-
fendant interpm'ed an objection on the trial to that part of subdivision
10 of the asreed statement by which the plaintiff offered to prove by the
journals of the two houses of the legislature that the act purporting to
create the court of common pleas of Hennepin county was never passed
by the requisite two-thirds vote as irrelevant and immaterial, for the rea-
son that the question cannot be raised or determined in this action, or
in any collateral proceeding; citing Supervisors v. Heenan, 2 Minn. 330,
(Gil. 281;) State v. Oityof Hastings, 24 Minn. 78; Burt v. Railroad Co.,
31 Minn. 472, 18 N. W. Rep. 285, 289. Reference to subdivision 10
of the agreed statement shows that the bill in question was duly enrolled
and signed by the presiding officers of each house, was approved by the
governor, and promulgated along with the other laws of the session of
the year 1872. The act upon its face must be presumed to be valid,
and to have been passed in accordance with the requirements of the con-
stitution. Relying upon its apparent validity, a judge was appointed,
and the court organized in accordance with the terms of the act. For
over five years that court exercised jurisdiction in civil and criminal
cases in one of the most populous and important judicial districts in the
state, embracing the progressive city of Minneapolis, without question,
and unchallenged as to its constitutional creation. It was apparently
recognized as a valid, existing court by the legislature of the state in
1875, by an act requiring the judges of the several common pleas courts
of the state to meet with the district judges to promulgate rules of prac-
tice governing the procedure of both courts; in 1876, by amending the
act of 1872, by providing for the transfer of causes to the district court
in case the judge is interested in the litigation, and for calling in the
judge of another court of common pleas in case of illness; in 1877, by
an act merging this court with the district court of the fourth judicial
district, and continuing the judge of the former court in office as one of
the judges of the latter; also transferring to the latter court all pending
cases. It is admitted that these various acts were regularly adopted

approved, except that none of them show by the journals to have
been passed by two-thirds vote. Rules of property have necessarily
been established, and rights vested, or supposed to have been vested,
by the judgments of that court. The consequences following and natu-
rally resulting from a judgment declaring the judgments of the court ab-
solutely void would ur might be serious. In view of these facts and con-
sequonces, this court, sitting and exercising jurisdiction in this state,
should approach the question involved with due care and caution. Sec-
tion 5, art. 4, of the constitution of the state of l\Ennesota is as follows:
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. "The house of reprf,sentatives shall elect its presiding officer, and the sen-
ate and lJOuse of representatives shall elect sllch other officers as may be pro-
vided bylaw. They shall keep journals of their proceedings. and from time
to time pulJIish the same, and the yeas and nays, when taken on any question,
shall be entered on such ,.

The statute of the state relating to such journals also provides:
"Each journalsball be recorded in to.befurnished by the secretary of

"tate for that purpose. After the journals are recorded, said hooks shall be
deposited with tbe secretary of state, who 'shall cal'efully preserve the same.
and said records shall be considered the true and authentic joul'nal.:'· Gen. St.
Minn. 1878, c.5, §23;Laws Minn. 1808, c. 46. § 23. .,. .

. . .
Should this court look to the journals and inspect them in this action

for the purpose of ascertaining whether or not .the act in question re-
ceived the requisite two-thirds. yote in each h<)\lse? In other words,
ShOllld this c,ourt appropriate the journals as evidence to determine the
ultimate fact as to whether or not this law received the requisite two-
thirds votes upon this collateral attq,ck? The law is upon its face pre-
sumptively valid, and can only be successfully attacked, if at all, by
going back of the regular lJ,l1thentica.ted enrolled bills, bearing the ap-
proval of the executive, and regularly deposited in the archives of the
state. We must go to the journals to find the deathvvound of the stat-
ute, if at all. In view of the law as now laid down in the federal COurtH
relative to following the decisions of the highest court of the state re-
specting rules of property and actions,what is o.ur duty in relatio.n to
the facts of this case? In Sta!l;; v. Gould, supra, the supreme court of
the state held that, in a direct proceeding to test the of the pas-
sage of a similar law of the state'in accordance with the constitutional re-
quirements. the court would .resort to the journals of the legislature in
order to ascertain whether the law had been constitutionally passed. In
SuperTisors v. Heenan, it was held that the court might inspect the
original bills on file with the secretary of state, and have recourse to the
journals of the legislature, to ascertain whether or 110t the law had re-
ceived all the constitutional sanctions to its validity. There was an ap-
plication for a writ of mandamus in that case by the supervisors of the
co.unty to compel the register of deeds to to the board certain
books and papers relating to the taxes of the county. The applicatio.n
was made under section 9 of the act of August 13,1858. It was argued
against the issuing of the writ that the act was unconstitutional, it not
having been read on three different days in each house of the legislature,
and twice at length, and not having been voted for by a majority of all
the members elected to each house. The court examined the journals,
and came to the conclusion that the act had been constitutionally passed.
In State v. Oity of Hastings, supra, an application was so made for a writ
of mandamus by the St. Paul & Chicago Railway Company, to compel
the city of Hastings to issue certain bonds. The issue was authorized by
Sp. Laws 1869, c. 34; but the city refused to issue the bonds, on the
ground, as it claimed, that the senate in passing the bill did not corn-
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'ply.with section 20, art. 4, of the state constitution, which reads as
follows:'
"Everybill shall be read on three different days in each separate house,

unless in case of urgency two-thirds of the house where such bill is
shall deem it expedient.to dispense with this rule; and no bill shall bep38sed
by either house until it shall have been previously read twice at length."
The court, speaking through BARRY, J., said in that case:
"In Snpervisol's v. Heenan, 2 Minn. 330, (Gil. 281,) it was held that,upon

an inquiry whether an alleged statute has lwen passed in accordance with tile
requirements of the constitution. the court may inspect the original bills on
file with the secretary (If state, and have recourse to the journals of the houses
of the legislature. to ascertain whether or not the law has received all consti-
tutional sanctions to its validity. The respondent's claim in the case at bar
is that in passing the special laws of 1869, c. 34, the senat!' dil] not comply
with section 20, art. 4, of our state constitution, and that therel", e said chap-
ter is not a law. No other objection is made to the validity of the chapter
mentioned, and to sustain this the respondent relies wholly upon the senate
journal. The enrolled bill on lile with the secretary of state is properly au-
thenticated in accordance with section 21, art. 4, of our constitution, which
provides that every bill having passed both houses shall be carefully enrolled.
and shall be signed by lhe presiding otlicer of each house. The effect of a
compliance with this direction of the constitution is to authenticate the bill;
and, being thus autlH'nlicated, it is to be presumed to have passed III accord-
ance with the requirements of the constitution. Bllt under the rules laid down
in Supervisors v. Heenan, supra, thispresumption is not conc!usIV(l, but may
be overthrown by a reference to the journals. Section 13. art. 4. of the consti-
tution declares that no law shall be passed unless voted for by a majority of
all the members elected to each branch of the legislature, and the vote entered
upon the journal of each house. Section 5, same article, provides that the
senate and house shall keep journals of their proceedings. and from time to
time publish the same, and the yeas and nays, when taken on any qUt'stion,
be entered on such journals; and there are other prOVisions uf the constitutiun
specifically requiring certain facts to be entered upon the journals of the hOllses,
Now. whatever might be the effect of the failure of the jOllrnals to show the
entry of any of these matters speci fically req uired to be entered, it is obviolls
that the presumption arising from the authentication of the enroll!'d bill under
section 21 cannot be overcome by the failure of the journals to show any fact
w'hich is not reqUired to be entered thereon. Of this character are the facts
with regard to t1lP. reading of the bill under section 20, There is no provis-
ion of theconstitntion specifically requiring their entry upon the journal.
For therespondent, it is arguetl that they are required to be entered by the
latter clause of section 5, which declares that the two houses shall keep jour-
nals of their proceedings. " * * In the case at bar there is nothing in the
journals to show that tlw provisions of section 20 were not complied with on
the passage of the bill in q uestioll. From the foregoing conSillel'ation, it fol-
lows, then, that the presumption arising from the due authentication of the bill
is not overthrown by the journals, and it is therefore to be taken to have passed
in accordance with the directions of the constitution."

Subsequently, at the January term of that court, an appeal from an
order of the municipal court of Mankato was argued and submitted, but,
before the court rendered its decision on this appeal, the case of State v.
Gould; 8upra, was decided, and the appellant on said appea1ll10ved the
court to disaffirm the judgment appealed from, on the alleged ground that
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the court rendering it was not a legal court, and its judgment therefore a
nullity; because the act to establish it, to-wit, "An a'ct of No-
vember 22, 1881, entitled •An act to establish a municipal court in the
city of Mankato, Blue Earth county, Minnesota,' did not receive a vote
of two·thirds of the entire senate in its passage through that body, and
consequently it did not pass in accordance with the requirements of the
constitution, as construed by the court at this term in the case of State
v. Gould." Upon the application to disaffirm, the court, speaking through
GIl_FILLAN, C. J., said:
"To establish the fact it [the Winona & st. Peter R. R. Co.] refers to the

journal of the senate. and claims that the courts take judicial notice of the
journals of the legislature in respect to the passage of bills. The plaintiff an-
swers that the court, if not a de. jure, was at least a de facto, court, and its
acts and jndgments cannot be impeached collaterally for want of legality in
the court itself, nor its legal existence be called in question except in a direct
proceeding on behalf of the state for that purpose, as was the case in State v.
Gould. The argument of the defendant is that a judgment rendered without
jurisdiction is void; that want of jurisdiction may always be shown; that if
the legislative act under which the court assumes to act as such be void, there
is a want of jurisdiction; and that, this act being void, there was no jurisdic-
tion. Generally, if the record shows that a court has assumed jurisdiction
over a matter not committed to it by the constitution or some valid statllte. it
may be inquired into. and the excess of jurisdiction corrected or annulled on
appeal from its jUdgment. The defect here alleged is the non-existence in law
of the court itself. '.rhat presents a somewhat different case from an excep-
tion to the right of a court admitted to exist to try particular matters. '.rile
latter is permitted, while public policy may prohibit the other."

The court then discusses the doctrine of a de facto court. Further
along in the opinion the court said:
"We may go so far as to lay down this proposition, that, where a court or

office has been established by an act of the apparently valid, and
the court has gone into operation, or the office is filled. and exists under such
act, it is to be regarded as a de facto court or office; in other words. that the
people shall not be made to suffer because misled by the apparent legality of
such public institutions."

Again:
"The act in question having been authenticated in t.he proper manner, and

approved by the governor. and the subject of it being within the constitu-
tional power of the legislature, was. under the presumption cited in State v.
City of Ha8tiny8, 8upm, prima facie a valid law. and the court it attempted
to create prima facie a legal court."

MITCHELl" J., dissenting, with whom concurred BARRY, J., said:
"I concur in the conclusion that, under the facts of this case, the legal ex:-

istence of the municipal conrt of Mankato cannot be attacked collaterally ill
this action, but only by direct proceeding for that purpose; and this, as I un-
derstaud it. is, strictly speaking, the only matter properly before us at this
time."

The two judges dissenting refused to adopt the doctrine of a de facto
court. v. Railroad Co., 31 Minn. 47:2, 18 N. W. Rep. 285, 289.
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Thus st:111ds the law as interpreted by the supreme court of the
state of Minnesota, so far as the same has been called to my attention.
These decisions are to the effect that an apparent statute, regularly au-
thenticated by the signature of the presiding officer of each house,
approved by the executive, and printed and promulgated with the
other session laws, is presumed to be valid, but the presumption is not
conclusive; it may be overthrown by reference to the journals as ev-
idence in a direct proceeding, but not when the attack is made col-
laterally. Upon that presumption rest all the judgments and deter-
minations of the court in question. Thus by the adjudication of the
supreme court of the state of Minnesota a rule of property and evi-
dence has been established in all cases applicable. Title to real and per-
sonal property fixed and determined by the judgments of that court rest
secure upon the decisions of the state. Is it the duty of this court, ad-
ministering justice in the same state, to follow and respect the decisions
of that court in this regard, or must we hold, in accordance with the con-
tention of the plaintiff, that the statute was not constitutionally passed;
that the judgment on which this title rests, and may rest securely under
the laws of the statc where the property is situated, is absolutely void; that
the learned judge who presided in that court and adorned the bench dur-
ing the years of its existence was a mere intruder; that the act in question,
bearing upon its face all the indicia of its validity, created no office; that
the judgments and decrees of that court are entitled to no respect, and
are, in legal eftect, as inoperative as though they had never been ren-
dered; that they establish no rights and afford no protection? Inde-
pendent of all precedent or judicial interpretations of the laws of con-
gress, I could not give my consent to such a doctrine. The spirit and
reason, if not the letter, of section 721 and section 914 of the Hevised
Statutes of the United States are opposed to the contention. But there
is ample authority to sU8tain the position of the learned counsel for the
defendant that it is the duty of this court in this case to follow the rule
laid down by the supreme court of the state.
In Hinde v. Vattier's Lessee, 5 Pet. 308, the supreme court of the

United States held that the circuit court of the United States sitting in
Ohio rightly followed the rule of evidence as laid down by the courts of
the state of Ohio, wherein the state court held that the land laws of
Ohio, published by authority of that state, were admissible in evidence
to prove the grant from the United States to one John C. Summes and
his associates. The court, speaking through BALDWIN, J., says:
"There is no principle better established and more uniformly adhered to in

this court than that thecil'cuit courts, in deciding on titles to real property, are
bound to decide precisely as the state courts ought to do; citing Wilkinson v.
Leland, 2 Pet. 656. The rules of property and of evidence, whether derived
from the laws or adjudications of the judicial tribunals of a state, furnish the
gUides and rules of decision ,in thoRe of the Union, in all cases to which they
apply, where the constitution, treaties, or statutes of the United States do not
otherwise provide."
The federal courts follow the latest settled adjudication of the supreme

court of the state, relating to rules of property lind matters of a local
character. Myrickv. Heard, 31 Fed. Rep. 241.
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fn an action of ejectmellt it; the circuit court of the United States'
13ittirigin the state of Pennsylval'lia,(Clement v. Packer, 125 U. S. 309,
8 Sup. Ct. Rp.p. 907,} which involved a question concerning the location
of the boundary of a' private estate, the rule of evidence respecting the
admission of the declarations of deceased persons, touching the disputed
boundary, which had been laid down by the highest court of that state,
is the rule which was held to govern the United States court in that case.
The court, speaking through Justice LAMAR, said:
"The IimitatlOns upon this extension of the original rille 'are different in

diff,>rent states. We do not deem it necessary in the present 'case to lay down
any detlnite rule appli.calJle to all .cases as to when of deceaspd
!'ersons constitute valid evidence to establish private boundaries. The ques-
tion is one involving the ownership of real property in Pennsyl vania, and it
becomes our duty to ascertain the rule established in that st,ite, especially as
respects the admissibility of the declarations of deceased surveyors in cases of
bOll ndaries bet ween private estates. "
The supreme court had adopted a different rule as to the admissibility

of this class of evidence, as appears in Iillnm:cuit v, Peyton, 102 U. S.
333, and Ellicott v. Pearl, 10 Pet. 412, and relied upon to sustain the
rejeetion of the evidence in that case; but the court said: "As the ques-
tion is one of Pennsylvania law, to be controlled by Pennsylvania decis-
ions, the observations of the couit in these cases cited are not pertinent."
In Town of South Ottawa v.Perkins, 94 U. S. 260, it appears from the

opinion of the court that in consideration of the constitutional provisions
the supreme court of Illinois had held that it was necessary to the valid-
ity of a statute that it should appear by the legislative journa1s that it was
duly passed in the manner required by the constitution. Justice BRAD-
LEY, referring to that case, on page 277, said:
"It follows that the court below, on retrying the case, must itself be satis-

,tied whether the law in question was or was not constitutionally passed, and
the vote entered on the journals, and instruct the jury accordingly. The flvi-
,dence or means of ascertaining this fact must be such .as is legally applicable
to such a case, accordmg to the laws of Illinois."
In Burgess v. 'Seligman, 107 U. S. 20, 2 Sup. Ct. Rep. 10, the court,

speaking through Justice BRADLEY, said:
"The existence of two co-ordinate jurisdictions in the same territory is

peculiar, and the results would be anomalous and inconvenient but for the
exercise of mutual respect and deference; Since the ordinary administration
of the law is carried 011 by the stat", courts, it necessarily happens that by the
course of their decisions certain rules are established which become rules of
property anduction in the state, and have all the effects of law, and whkh it
would be wrong to disturb•. This is especially true with regard to the law of
real estate, and the c.ollstruction of state .constitutions and statutes. Such
established rules are always. regarded by the federal courts, no less than by
the state courts themselves, as authoritative declarations of what the law is."
In Gonnley v. Clark, 134 338, 348; 10 Sup. Ct. Rep. 554, the

court, speaking through Chief Justice said:
"Upon the construction of the.constitution and laws of Ii state, this court,

as a general rule, follows the decisions of her highest court, i.lnless they con-
1lict with or impair the efficacy of some provision of a federal constitution or
of a federal statute, or a rUle of general commercial law; citing Norton v.
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Shelby Co., 118 U. S. 425, 6 Sup. Ct. Rep. 1121. And this is so where a
course of those decisions, whether founned on statutes or not, have become
rules of property within the state; also in regard to rules of evidence in
actions at law; and also in reference to the common law of the state, and
its laws and customs of a local character, when established by repeated de-
cisions. "
In Railroad Tax CaSC8, 13 Fed. Rep. 767, Justice FIELD, giving the

opinion, says:
"Under the decisions of the courts upon constitutional provisions in all re-

spects similar to that in the present constitution of California, it is seltled
that the court, to inform itself, will look to the journals of the legislature."
So the supreme court of the United States holds where it is so decided

by the state courts in construing their own constitution and laws. On
general principles, the question as to the existence or non-existence of a
statute is a judicial one, and, though framed as an issue of fact, must,
when it arises in the courts of the United States, be decided by them on
evidence legally applicable under the laws of the state, without the ad-
viqe of a jury on the subject. Town of South Ottawa v. Perkins, 94 U. S.
261; Sherman v. Story, 30 Cal. 253-277; Gardner v. CoUector, 6 Wall.
509 j Post v. Supervisors, 105 U. S. 667. On page 267, Town of South
lawa v. Perkins, supra, Justice BRADJ,EY UEles this language:
"It would be a very unseemly state of things, after the courts of Illinois

have determined that a pretended statute of that state is not such, having'
never been constitutionally passed. for the courts of the United States, with
the same evidence before them, to haiL! otherwise."
Applying these remarks to the facts of this case, it seems to me that it

would be an state of things, after the courts of the state of Min-
nesota have held that itwould not resort to the journals as evidence or
otherwise, to see if the law creating a court of general jurisdiction had
been constitutionally passed in a collateral proceeding, for this court,
sitting and administering justice in the same state, to hold directly to
the contrary, and overturn all the judgments of the court in question,
and disturb the rules of property and of action fixed and determined by
that court.
Applying the principles enunciated in the foregoing cited cases, the

conclusion seems irresistible that it is the duty of this court, upon the
conceded facts of this case, on this collateral attack, to follow the rule
laid down in Burt v. Railroad Co., SUptlt, in so far as that court holds that it
will not look to the journals as evidence for the purpose of whether or
not the statute in question was constitutionally passed. I do not think
the rule laid down in Norton v. Shelby Co., 118 U. S. 425, 6 Sup. Ct.
Rep. 1121, so far as the facts are applicable to the con-
ceded facts in the case at bar, is inconsistent with the foregoing conclu-
sions. As was well said by the counsel for the defendant in this case in
his brief:
"What is really decided in the case of Norton v. Shelby Co. is that the fed-

eral court is bouno by t.he decisions of the state court, holding that t.he act of
the Tennessee legislature, which assumed to 'create a certain lioard of county
commissioners, was in conflict wilh the state constitution. What is said be-
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yond 'that is !laid solely with reference to the facts of the pendi ng cases, and
should not be strained to cover an entirely different case. A distinction is
also to be made'between an act which, like that considered in the Norton Case,
shows its infirmity upon its face, and one like that now before the court,
which, if void at all, is so because of extrinsic facts connected with the his-
tory of its passage through the legislature. If the act now in question had
assumed, for instance, to establish a court having revisory powers over the
supreme court, its unconstitutionality would have bepn apparent, as a mere
matter of legal interpretation. All men are presumed to know the law, but
certainly no man is presumed to know the facts al;! to the number of votes
cast in the legislature for or against a particular bill. Questions of this kind
are questions of evidpnce, as to the effect of which courts might differ. The
act in question comes with all the indiaia of validity. It assumes to do noth-
ing which the legislature did not have full power to do, and the court which
it apparently established was permitted, without question, to exercise the
functions apparently conferred upon it. To say that, upon the subsequent
discovery of some evidence of an extrinsic fact, all that such apparent court
has ever done shall at once be deemed undone, or rather never done, is not
warranted by the N01'ton Case."
The learned counsel who argued the Norton Case for the plaintiff in

error in the supreme court of the United States contended that, even
though the act in question in that case should be condemned as uncon-
stitutional, yet the subscription to the stock made by the commissioners,
and the bonds issued by them, while in the undisputed tenure of their
office as justices of the county court, are good and binding as regards
third persons and the public, including the holders of the bonds, as acts
of a de facto court, or of de facto officials. The supreme court of the
United States refused to sustain that doctrine, and held that-
"While acts of a de faato incumbent of any office lawfully created by law

and existing are often held to be binding from reasons of public policy, the
acts of a person to fill and perform the duties of any office which
does not exist deju1'e can have no validity whatever in law."

That question is not here necessarily involved, and I do not pass upon
that question. That statute in question, upon the conceded facts, is
presumed to have been constitutionally passed, the court in question is
presumed to have been a de jure court, and, following the decision in
Burt v. Railroad Co., as I understand that decision upon the facts really
and properly before that court, I think it is my duty to hold, as I do
in this case, upon this collateral attack, that this court will not resort to
the journals, or consider them as evidence or otherwise, for purposes of
ascertaining whether or not that presumption can be overcome. Defend-
ant's objection to the evidence is sustained.
But, conceding that the statute was constitutionally passed, and the

court of common pleas of Hennepin' county was in all respects a de jure
court, plaintiff's counsel strenuously contends that the judgment in Hale
v. Comstock was and is void, because it was not rendered within the issue
presented by the complaint. The complaint in that action was as fol·
lows:
"The plaintiff in the above-entitled case complains of the defendant in said

cause, and sllows to the court-
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"(1) That on the 13th day of February, A. D.1874. the said Joseph Hodges
filed in the district court of the United States for the district of Minnesota
his petition, pursuant to the eleventh section of the act of congress entitled
•An acL to establish a uniform system of bankruptcy throughout the United
States, approved March 2,1867,' praying that he might be adjudged to be a
bankrupt witllin the purview of said bankrupt act; that thereafter, and on
the said 13th day of February, 1874. such proceedings were had in said court
in bankruptcy in said matter of said Hodges; that the said Hodges was
adjudged to be a bankrupt; that thereafter, and on the 6th day of May, 1874,
such proceedings were had in said bankruptcy matter; that said plaintiff was
by said court duly appointed assignee therein; that said plaintiff accepted said
trust, and duly qualified liS such assignee, and thereafter, and on the 15th
day of June, 1874, received from Albert Edgerton, Esq., rl'gister in bank-
ruptcyof said district, an and conveyance. under the hand of said
register and the seal of said court, of all the estate to which the said Joseph
Hodges was, on the 13th day of February, 1874, in any manner entitled, and
thereafter said plaintiff entered upon his duties as such assignee.
"(2) And said plaintiff further says that on the 30th flay of May, 1873, at

the ci ty of Minneapolis, of said state of Minnesota, the said ,Joseph Hodges and
his wife made and executed a certain deed to said defendant, a copy of which
deed is hereto attached. made a part of this complaint, and marked' Exhibit
A,' pretending to convey to said defendant the following descrilJed property
situate in the county of Hennepin and state of Minnesota, to-wit, block four,
(4,) Groveland addition to Minneapolis, according to the record plat thereof
on file in the office of the rl'gister of deeds for Hennepin county; that said
deed was recorded in the office of the register of deeds in and for said county
on the olst day of December, A. D. 1873, at 9 o'clock in the forenoun of said
day, in Book number forty-three (43) of Deeds, on page six hundred and
three, (603.)
"(3) And said plaintiff further says that the said deed was not delivered

to said defendant, nor to any person for her, until long after the same was
recorded, nor did defendant know of such deed until after the same was re-
corded; that said deed was not accompanied by an immediate and actual
change of !'ossession of the property; that ever since the same was executed
and delivered. and up to the present time. the said property has remained in
the actual possession and under the control of said Joseph Hodgt·s, who has re-
tained possession and control thereuf under the false and fraudulent pretense
that he is the agent of said defendant.
"(4) That the pretended consideration setforlh in said deed as paid by

defendant to said Joseph Hodges and his wife is fictitious; that in fact no
consideration, nor was ever any .consideration, received by said Hodges or
paid by defendant for said deed, but that said consideration of one dollar is
therein inserted for the purpose of deceiving creditors of the said Hodges.
"(5) That at the time of the making, recording, and deli very of said deed

the said Joseph Hodges was largely indebted to many persons, amonnting in
the aggregate to the sum of fifty thousand dollars, and was then ins'olvent,
and in contemplation of bankruptcy, all of which the said defendant then
well knew ; that said deed was delivered to defendant within six months be.
fore the filing of the said petition heretofore mentioned, by said Hodges, and
accepted by said defendant, with a view to prevent the property therein de-
scribed from coming to his (said Hodges') assignee in bankruptcy, and to pre-
vent the same from lJeing distributed according to said bankruptcy act, and for
the purpose and with the intent to hinder, delay, and defraud the just credit-
ors ofsaid Hodges of their lawful claims and demands.
"(6) That said Hodges was, as a matter of fact, notWithstanding the mak-

ing,recQrding, and delivery of said deed on the 13th oay of February,A. D.
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1874. and for along time prior thereto had been. the true and lawful owner
in fee-simple of said describ<>d property; ,that the real value of said property
ii!' six thousand (6.vOO) dollars; that by virtue of said assignment the said
land became on the 13th day of February. 1874. the propei'ty of said plaintiff.
'''Wherefore, said plaintiff demands judgment:'£hat said deed from said
Joseph Hodges and wife to said defendant be adjudged fraurlu1entand void
as against the plaintiff, and for such other and further relief as to the court
may seem meet, and tht'l costs and disbursements of this action.
"Dated Aug. 14, 1874, Minneapolis, Minn."
The defendant did not appear. Service was had upon her by publi-

cation, in compliance with the laws of the state. The court acquired
jurisdiction by such service to render a verdict in rem in that case. Arndt
v. Griggs, 134 U. S. 316, 10 Sup. Ct: Rep. 557.
The contention pf the plaintiff is that the complaint sets forth a cause

of action only 1mder the thirty-fifth section of the United States bank-
ruptcy act, and that the form of action under that. section requires the
existence of four different, facts, which constitute the essential averments
of the complaint in Halev. Comstock, namely: (1) The party making
the transfer must be insolvent, or in contemplation of insolvency. (2)
The recipient must be one who has reason to believe him insolvent, or
acting in contemplation: of insolvency. (3) The conveyance must be
made within six months prior to the filing of the petition in bankruptcy.
(4) The act must be done to prevent the property from coming into the
hands of the assignee in bankruptcy, and from being distributed under
the bankrupt law. It is claimed by plaintiff that none of these essen-
tial facts appear in the findings or in the decree. The court found that
there was no delivery of the deed prior to June, 1874; that there was
no consideration paid for the same; that there was no knowledge on the
part of the defen.dant of existence; and that upon these facts the
court based its conclusion of law; "that, no delivery of the deed hav-
ing been made prior to Hodges' adjudication as a bankrupt, no title
passed by it; and that the plaintiff was entitled to judgment vacating
and setting aside said deed," and that the judgment itself declares that
said deed be vacated and, set aside, anddec1ares it to be null and void
and of no effect. . ..
Upon an inspection ofthe complaint, the findings offact" and conclu-

sions of law,and after careful cortsideJ'ation of the elaborate and ex-
haustive brief of the learned counsel for the plaintiff, and the cases

I am unable to sustain the contention of the plaiI) tiff. On the
think that the findings a.nd judgment in th9,t ,case are within

the isslle, tendered by the complaint. '.rhe complaint is inartificially
drawn, but I am of the opinion that i1lcontains issuable facts sufficient
to sustain the judgment. The court had jurisdiction of the parties and
qof the for the purpose of that action, and the subject-
matter of the action was the alleged ,right of the plaintiff to have the
'deed in question madein fraud of cred,itors annulled inso far as might
be necessary to enable him to appropnate the property therein described
totbe. payment of grantor's' creditors. It is alleged that the deed was
executed in May, 1873, recorded in December, 1873, and not delivered
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to the grantee till long after it was recorded; that there was no actual
change in the possession of th,e property; that the consideration expressed
($1) was fictitious; that the grantor was insolvent at the time; and that
the grantee accepted the deed within six months, before the filing of the
debtor's petition in bankruptcy, with a view to cover up the property in
the interests of the grantor; that he retained possesRion and control of
the property in the false a.nd fraudulent pretense that he was the agent
of the delfmdant, the grantee; that Hodges was in fact the real owner;
that the real value of the property was $6,000. The prayer of the com-
plaint is that this deed be adjudged fraudulent and void as against the
plaintiff; and for general relief.
The findings of fact are that the defendant was a sister of Hodges',

who was insolvent at the time of the execution of the deed, and that it
was not delivered to her until about June, 1874, long after the bank-
ruptcy proceedings were instituted, and that it did not appear that any
consideration was paid, or even that the defendant had any knowledge
of the tramaction until after Hodges had been adjudged a bankrupt.
These averments were sufficient to support the findings and judgment.
Eliminate every other averment from the complaint, and I think it nec-
essarily follows from the remaining averments that a cause of action is
set forth in the complaint sufficient to support the judgment. The su-
preme court of the state of Minnesota have had this question before it
in the parallel case of Lane v. Innes, 43 Minn. 137, 45 N. W. Rep. 4,
and I think the law laid down in that case is applicable here, and the
principles enunciated in that case I adopt. That court said:
"In considering this and several other objectirms to the validity of the judg-

ment, the distinction between errors and defects which go to the jurisdiction
and renders the proceeding Wholly void, of no effect, and such as must be
rt>medied in the same proceeding by appeal or otherwise, must be carefully
observed. Quoting Salter v. Hilgen, 40 Wis. 365, 366: I It is not enough
that there are irregularities in practice or insubstantial variances between the
summons and complaint, or that the pleading is double, or improperly unites
several causes of action, or contains more allegations or grounds for rt'lief
than is essential, or that the complaint is defective or incomplete, or that the
findings of the cOllrt fall to cover all the issues tendered. If the matters de-
termined are decisive of the case, and within the. general scope of the allega-
tions made and relief asked, the determination is not void, though the defend-
ant has not appeared.' "
Judgment must be entered for the defendant, and it is so ordered.
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UNITED STATES V. ENGERMAN et al.1

(District Court, E. D. New York. May 12, 1891.)

EMINENT DOMAIN-RIGHT TO JURY TRIAL.
In a proceeding taken by the government under Act Congo Aug. 18, 1890, to con·

demn lands to the use of the United States, the owner of the land is not entitled as
a matter of right to a trial by jury.

At Law.
The United States having filed a petition in this court under the act

of August 18, 1890, (26 St. at Large, 316,) to condemn a part of Plum
island, upon which the government wished to erect a mortar battery, the
owner of the land appeared, and filed an answer, denying the allegations
of the petition. The case coming on for trial, defendants demanded a
trial by jury, claiming that there must be a trial of the question of the
right to condemn before the question of the amount of compensation is
entered upon.
Jesse Johnson, U, S. Dist. Atty.
ThO'mas E. Pearsall, (Robert D. Benedict, of counsel,) for defendants.

BENEDICT, J. In this matter, which is a proceeding to condemn cer-
tain lands to the use of the United States. instituted in pursuance of a
statute of the United States passed August 18, 1890, (26 St. at Large,
p. 316,) two questions have been presented for decision. One is whether
the hearing upon the petition and answer is required to be had belore
the judge and a jury, or whether it can be had before the judge alone,
without the aid of a jury.
Upon this question my opinion is that the provision in the seventh

amendment to the constitution of the United States, upon which the re-
spondents rely, does not entitle the defendants, as a matter of right, to
a trial by jury, and consequently that the refusal of the respondents' re-
quest for a trial by jury was not error.
The second question is whether the evidtnce produced is sufficient to

prove that the parties were .unable to agree upon a price to be paid for
the land, within the meaning' of the provision in the general statute of
New York Laws of 18\:)0, to which statute the district attorney has
sought to make the present proceeding conform.
Upon this question my opinion is that the evidence is sufficient to

warrant finding that tbe parties have been unable to agree upon a price
for the land.

'Reported by Edward G. Benedict, Esq., of the New York bar.


