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perfectly clear that the right acquired by the new company—the “Chi-
cago Company,” as it is called in the agreement—was the use of the Den-
ver & Rio Grande Railroad between Denver and Pueblo, in connection
with the line which they proposed to build. It was through a connec-
tion at Colorado Springs, and not elsewhere. It was by one connection,
and no more. The Rock Island Company has since made another con-
nection, and my Brother MiLLER announces here that they may make
any number of connections. If they acquire the control and use of all
the lines that enter Denver, they may put the business of all those lines
upon the yards and terminals of this company; they may put it any-
where upon the line of this road. I cannot agree in that construction
of the agreement, but it is unnecessary for me to comment at length
upon it. I must dissent from the opinion given by Justice MiLLER, and
when this cause comes up for final decision, as Brother MinrEr will not
be present, it will be for the consideration of the circuit judge.

AMrRICAN PRESERVERS’ TrUST ». TavL.OR MANUF'G Co. et al.

Jircutt Court, E. D. Missouri, E. D. May 18, 1891.)

1. CorRPORATION-—CONTRACT—AGENCY.

Where a bill for injunction avers that a certain agreement, though signed only
by the stockholders of defendant company, was in fact executed for and on behall
of the company, and that the stockholders were duly authorized and empowered
to act for the company, and that the company had received the proceeds of the con-
sideration of such agreement, it cannot be held on demurrer that the company is
not bound by the agreement simply because its name is not appended thereto, and
such agreement purports to be only the individual undertaking of certain stock-
holders.

2. SAME—ULTRA VIRES—TRUST COMBINATION.

A trust agreement by which the stockholders of seven corporations, situated in
different parts of the country, acting for their respective companies, authorize
trustees to purchase stock, bonds, or property of any corporation or firm engaged
in a certain business; to issue trust certificates therefor; to organize corporations
to carry on such business; to exercise control over corporations by the purchase
of their stock; to sell any property other than stocks, and receive the purchase
money, and to receive the dividends on stock, interest on bounds, ete. ; and, after
paying the expenses of the trust, to declare dividends on the trust certificates,—is
beyond the corporate powers of a Missouri corporation; and a covenant made by it,
in consideration of admission to the trust and of the benefits to be derived by its
stockholders from the trust agreement, that it would not engage in the business
for which it was organized for a period of 25 years, is void, and the company will
not be restrained by injunction from violating it.

In Equity. Bill for injunction.

A. Leo Weil, C. H. Krum, Frank Ryan, and James O. Broadhead, for
complainant.

Judson & Reyburn, for defendants,

» THAYER, J. This case was before the court on a former occasion on
an application for a preliminary injunction. The bill has since been
amended, and the questions now to be determined arise on a general de-
murrer to the complaint.
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1. An injunction was refused because it did not appear, when such
an order was applied for, that the Taylor Manufacturing Company had
signed or had become bound by the “agreement of co-operation” (as it
is termed) of date May 15, 1889. Vide 43 Fed. Rep. 711. The bill
has been so amended as to overcome that objection, at least on demurrer.
It is now averred that that agreement, though it was only signed by
stockholders of the manufacturing company, was in fact “executed for
and in behalf of said company,” and that said stockholders “were duly
authorized and empowered to so act for the company,” and that the
company “received the proceeds of the sale of the trust certificates,”
which formed a part of the consideration for executing the agreement
of co-operation. In view of these allegations, it cannot be held, on de-
murrer, that the corporation is not bound by the agreement of co-op-
eration, merely because its name is not appended to the agreement, or
because the agreement on its face purports to be the individual obliga-
tion of certain of its stockholders. When a contract is one which a cor-
poration is empowered to make, and has in fact authorized to be made
for its benefit, but in the name of some other person or persons, it may
be held liable thereon. So far as natural persons are concerned, it is
usually immaterial by what name they see fit to evidence their assent
to a contract, providing they do assent and intend to become bound;
and the same doctrine has been held applicable to corporations. Mel-
ledge v. Iron Co., 5 Cush. 158; Carroll v. Society, 125 Mass. 565.

2. It accordingly becomes necessary to consider the case upon the as-
sumption that the Taylor Manufacturing Company executed the agree-
ment of co-operation, and thereby covenanted “that for the period of
twenty-five years * * * it would not, within the territory of the
United States of America, engage * * * in the manufacture or sale
of preserves, jellies, fruit butters,” etc. According to the averments of
the bill, the agreement of co-operation was executed “in compliance
with and in pursuance of” a promise to execute such an agreement,
made by the Taylor Manufacturing Company, when it became a mem-
ber of the “American Preservers’ Trust,” and signed the articles of asso-
ciation. It appears that the execution of that agreement was one of the
conditions upon which the manufacturing company was allowed to
become a member of the trust, and to share in the benefits incident
to such membership. It follows, that the consideration supporting
its covenant to discontinue the manufacture and sale of preserves was
not merely the sum of money received for its plant, tools, brands,
and trade-marks, but the consideration consisted in part of advantages
gained, or supposed to have been gained, by admission to the trust.
For the purposes of this decision, therefore, the “trust agreement,” ex-
ecuted some time in the spring of 1888, and the “agreement of co-oper-
ation,” executed in May, 1889, must be treated as part and parcel of
the same agreement. The terms of both agreements were assented to at
the same time. It was made a condition, when the Taylor Manufactur-
ing Company was admitted to the trust, that it should enter into a cove-
nant (termed an “agreement of co-operation”) to discontinue one branch
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of its husiness, which covenant it subsequently executed. In its legal
aspects, therefore, the case presents the same features that it would pre-
sent if the covenant which complainant seeks to enforce had been incor-
porated into the trust agreement.

3. The next question to be considered is whether the trust agreement,
as described in the bill, was one to which the Taylor Manufacturing Com-
pany, a corporation created by the laws of the state of Missouri, could
lawiully become a party. It seems that the American Preservers’ Trust
was an organization formed originally by the stockholders of seven for-
eign corporations located in differént parts of the United States, all of
which were engaged in the fruit-preserving business. Whether the for-
eign corporations themselves executed the articles of association is not
explicitly stated, but the fair inference is that they did. The articles of
association (hereafter and heretofore also termed the “ trust agreement ™)
provided that they should take effect 60 days from the time those hold-
ing the majority of the stock of the seven foreign corporations aforesaid
should have transferred their stock to a board of nine trustees, also named
in the articles. Without going too much into detail, it will suffice to
say that the trust agreement authorized the trustees (as soon as the arti-
cles took effect) to prepare and issue trust certificates for stock, bonds, or
other property at any time transferred or assigned to them, such cerlifi-
cates to be based on the estimated earning capacity of the property so ac-
quired. They were also authorized to purchase the stock, bonds, prop-
erty, or business of any corporation or firni engaged in the fruit-preserv-
ing business, that was not originally concerned in the trust, or to lease
the property of any such company or firm; also to organize corporations
to carry on the fruit-preserving business; also to exercise control over
corporations by means of the acquisition of their stock; also to sell any
trust property in their possession, other than stocks, and to receive the
purchase money; also to receive and collect dividends on stocks, and in-
terest on bonds, and out of the money so received on account of sales,
dividends, or interest, after paying the expenses of the trust, to declare
dividends on the trust certificates, which they had themselves issued and
put in circulation. It is obvious, I think, that the trustees (so termed
in the trust agreement) were in reality the agents of those persons, firms,
and corporations who had signed such agreement, and had attempted to
confer upon the trustees the extensive powers last deseribed. It is fur-
thermore obvious that the Taylor Manufacturing Company, by signing
the trust agreement, even after the trust had taken effect, or had become
established, made itsell a party thereto, (so far as it was able to do,) and
became one of the principals by whom the agency in question was cre-
ated. Now, it is a proposition which admits of little doubt, that the
Taylor Manufacturing Company exceeded its powers in signing and be-
coming a party to the trust agreement. By so doing, it in effect united,
with the other corporations and individuals who signed the agreement,
in creating a partnership or joint-stock concern, and in furtherance of
that enterprise it undertook to appoint agents to manage the concern in
its behall, and to vest such agents with authority to buy and lease prop-



AMERICAN PRESERVERS’ TRUST ¢. TAYLOR MANUF'G CO. 155

erty in all parts of the United States, to obtain and exercise control over
other corporations by acquiring their stock, and with power likewise to
issue negotiable securities without limit, and to declare dividends thereon.
In all of these respects I must conclude that the defendant corporation,
by executing the trust agreement, undertook to exercise powers to which
it could lay no reasonable claim by virtue of the law under which it is
organized, and from which all of its powers are derived. Some stress
was laid in the argument upon the allegations of the bill that the trust
was formed for the purposé of securing “an economical, proper, and sat-
isfactory conduct” of the fruit-preserving business, and “an intelligent
co-operation in the business of manufacturing preserves;” also upon the
further allegation that the effect of the association “has been to create a
better market for the sale of green fruits, - * * * - and more econom-
ical methods of manufacture, and to produce a better class of goods, free
from deleterious substances,” ete. This may be true, but the matters so
alleged are not material to the present inquiry. The question now be-
fore the court is whether a business corporation, organized under the laws
-of this state, has the right to become a member of such an association,
-or to appoint agents with such extensive powers, and that inquiry must
be answered in the negative. People v. Refining Co., 121 N. Y. 582, 24
N. E. Rep. 834; Mallory v. Oil-Works, 86 Tenn. 598, 8 S. W. Rep.
396; State v. Distilling Co., (Neb.) 46 N. W. Rep. 155; Mills v. Upion,
10 Gray, 596. '

4. The ultimate question is whether the covenant to discontinue one
branch of its business, made under the circumstances and for the con-
siderations disclosed by the bill, can be enforced in equity against the
deflendani corporation. An injunction as prayed for, if granted, will op-
-erate, of course, as a specific enforcement of the covenant; and the gen-
-eral rule is that agreements will not be specifically enforced that are in-
-equitable, or tainted with illegality, or that are in excess of corporate
powers. As the case is stated in the bill, the only fair pretense tbat
there seems to be for seeking equitable relief is the fact that the Taylor
Manufacturing Company still retains the money that it received for the
transfer of its manufacturing plant. But it must be borne in mind, as
heretofore shown, that the money so received for the transfer of its plant
was not by any means the sole consideration upon which it covenanted
to disecontinue the manufacture and sale of preserves. One of the in-
ducements held out to it for entering into that covenant was the advantage
that would result to it or to its stockholders from its becoming a member
of the trust, and enlarging the sphere of its operations through the agency
of that organization; but, as it now appears, the defendant company had
no right to become a member of the trust, and all its acts done in that
behalf were ultra vires, if not positively illegal. In view of the unlawful
character of the transaction out of which the covenant arises, I conclude
that a court of equity would not be warranted in enforcing it by injunc-
tion, even though the defendant company has received, and still retains,
a portion of the consideration which induced it to execute the covenant.

The demurrer to the bill is accordingly sustained.
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CentraL Trust Co. oF NEw Yorxk et al. v. WaBasg, St. L. & P. Ry,
Co., (Usrzep Stares Trust Co. oF New YoRK et al., Intervenors.)

(Circutt Court, E. D. Missourt, E. D. February 11, 1891.)

1. FEprPAL COURTS—JURISDICTION—RECEIVERS—CITIZENSHIP, o
Where the claim made by a railroad company against another is for the retention
of rolling stock by receivers appointed by the United States circuit court and by a
new corporation to whom it was transferred, after it should have been turned over
to claimant, the circuit court, having in the order of transfer reserved the right to
determine all claims growing out of the subject-matter, has jurisdiction of the con-
troversy, though the parties are corporations of the same state.

2. PLEADING—]INTERVENTION-—-MISJOINDER OF PARTIES.

Where such claim is preferred by intervention in a pending suit against defend-
ant, and it appears that the claim is fully vested in the intervenor, it is improper
to join with it iu the petition the original plaintiff, and a demurrer to the petition
will be sustained on that ground.

8. SAME—DEMURRER—LIMITATION.
The objection that the claim was barred because not presented within the time
limited by an order theretofore made in the cause should be raised by plea, and not
by demurrer.

4. SAME—PENDING APPEAL.
It cannot be be objected by demurrer that the intervenor had prosecuted an ap-
peal from a former order made in regard to its claim, where the fact of such ap-
peal does not appear on the face of the petition.

On Demurrer to Intervening Petition,

Theodore Sheldon, for intervenors.

Wells H. Blodgett and F. W, Lehman, for Wabash Western Railway
Company.

TuAYER, J. This is an intervening proceeding by the Omaha & St.
Louis Railway Company (hereafter called the Omaha Company) to re-
cover the value of the use of certain cars and rolling stock alleged to have
been retained and used by Receivers Humphreys and Tutt and by the
Wabash Western Railway Company (hereafter called the new Wabash
Company) for the period of three years and three months, after they
should have been turned over to the Omaha Company, or to the re-
ceiver McKissock, under whom it claims, and to all of whose rights it
claims to have succeeded. A very full statement of the facts leading up
to the controversy will be found in the opinion of Judge Suiras, 42
Fed. Rep. 343, in the case of U. 8. Trust Co. v, Wabash, St. L. & P. Ry.
Co. The intervenor’s claim for the use of the cars and rolling stock now
in question having been dismissed by Judge SHIRAs for want of juris-
diction, the claim has since been interposed in this court in the form of
an intervening petition, and to such petition a demurrer has been filed.
The first and second grounds of demurrer are that this court is without
jurisdiction to hear and determine the controversy, because it has not
the custody of any property of the new Wabash Company, or of the old
Wabash, St. Louis & Pacific Railway Company (hereafter called the old
Wabash Company,) and because the Omaha Company and the old and
new Wabash Companies are Missouri corporations. It appears to the
court that these objections to the jurisdiction are clearly untenable, so



