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CHICAGO, R. I. & P. Ry. CO. V. DENVER & R. G. R. CO.

(Circuit Court, D. Colorado. December, 1890.)

1. RAILROAD OF CONTRACT FOR USE OF ROADS.
A contract between the C., R. I. & C. R. Co, and I'lefendant company, giving the

former the right to use the latter's tracks, depots, etc., stipulated that the contract
should be binding on the lessees, assigns, grantees, and successors of each company
during the continuance of their franchises, and provided that the former com-
pany could assign its interest in the contract only by sale, lease, or consolidation
of its own property. that an assignment or conveyance by the C., R. I. & C.
Co. of its interest in the contract by virtue of leases, sales, and consolidation of its
property, carried with it all the rights of said company under the contract.

2.
Where a railroad company which has granted to another company the right to

thl1 joint use of its track, depots, etc., allows the e:rantee and assignee of the latter
to enter upon and continue in such possession and use, it is practically a construc-
tion of the power of the company to assign its rights under the contract.

3. SAME-CONSTRUCTION OF CONTRACT.
Complainant's assignor, being engaged in building a railroad from the east, with

the intention of bringing- it to Colorado Spring;s, or, possibLy, direct to Denver,
entered into a contract with defendant company for the use of its tracks, depots,
etc., which provided that complainant's assignor should have the full, equal, joint,
and perpetual possession and use of all defendant's tracks, buildings, stations,
sidings, and sWitchings on and along its line of railway "between. and including
Denver" and South Pueblo, meaning and intending to include all its railway and
appurtenant property "between and at the points aforesaid," Held, that the con-
tract gives complainant the right to use the depot grounds and property of defend-
ant in Denver for the handling of its freight and passenger business, without re-
spect to the road over which it may haul its cars. HALLETT, J., dissenting.

In Equity.
Thomas F. Withrow, M. A. Low, and A, E. Pattison, for complainant.
E. O. Wolcott, J. F. Vaile, and G. W. Easley, for defendant.

MILLER, Justice. This suit is one brought in the chancery branch of
the circuit court of the United States for thi" district by the Chicago, Rock
Island & Pacific Railway Company against the Denver & Rio Grande
Railroad Company. The object of the bill is to enforce certain rights which
the Chicago &Rock Island Company, as I shall call it generally, claims
to the use of what is called the "terminal facilities" of the Denver end
of the road of the Denver & Rio Grande Railroad Company. The rights
thus asserted grow out of.a contract originally made between the Denver
& Rio Grande Railroad Company and the Chicago, Rock Island & Colo-
rado Railway Company. It concerned the Use of the Denver & Rio Grande
Railroad, which was then in operation between Pueblo and Denver-a
distance of 120 miles almost, north and south-by the other company,
which was being built from ,the east to connect with the Denver & Rio
Grande Railroad at some point on this line. The construction of that
contract is the subject-matter which we have to decide, and is the founda-
tion of the difference between the two railroads, - I say between the two
railroads; I mean the Chicago & Rock Island Railway Company, which
claims to have become invested with all the rights concerning the matter
now in controversy which the Chicago, Rock Island & Colorado Railway
Company had by the original contract.
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One of the points raised in the case is that this is not a sound propo-
sition; that tpe Rock IslaIfd& Pacific ,Railway Company, be-
ing a totally diffeJ:ent company from the Chicago, Hock Island & Colo-
rado Hailway Company, has not become pOl3sess'ed of the rights which
the contract between the two latter companies conferred upon the Chi-
cago, Hock Island & Colorado Hailway. Company. I do nut know how
much importance the defendants in this case, the Denver & Rio Grande
Hailroad Company, attached to that proposition. I think there are two
sufficient answers to it, which show that the Chicago, Hock Island & Pa-
cific Company has the .rights which. were conceded, in regard to the
present matter in issue, originally to the Chicago, Hock Island & Colo-
rado Railway Company, the party who' made the original contract.
One of these reasons is found in section 9, art. 3, of the original contract
between the two railroad yompanies who are parties to it. Section 9 is
as follows:
"This contract shall attach to and run with the railways of the respective

parties during the corporate existence of each, and of all extensions of such
existence, by renewal or otherwise, and shall be binding upon the lessees, as-
signs, grantees, and successors of each during the continuance of their sev-
eral corporate franchises: provided. however, that the Chicago Company can
assign its interest in this contract only by sale, lease. or consolidation of its
own property."
The allegations of the bill, and further facts presented in the papers

before us, satisl'y me that the Chicago Company-that is, the orig-inal
contracting company-did conveyor assign its interest to the Chicago,
Hock Island & Pacific Hailway Company by virtue of leases, sales, and
consolidation of its property. If there were any doubt upon that branch
of the subject, it would, perhaps, be removed, for the purposesof this
suit at all events, by the fact that, the Denver, & Hio Grande Hailroad
Company has permitted the Chicago, Rock Island & Pacific Company,
the present plaintiff. to exercise all the rights granted by this contract to
the Chicago & Colorado Hailway Company, and does permit it to exer-
cise them to this day ,and has never controverted their right to exercise
such rights as belong-ed to the original contracting parties. That has
been in operation for several years, so that it is a practical construction
of the power of the original contracting party. the Chicago, Rock Island
& Colorado Company, to assign, and the Chicago, Rock Island & Pacific
Company to receive the benefit of, that contract.
I pass from that subject with the simple statement that, in the exist-

ing state of things, the rights' of the Chicago, Rock Island & Pacific
Company are such as were conferred by this contract 'on the Chicago,
Rock Island & Colorado Railway Company. ; Those rights are summed
up in the first section of article 1 of the contract, a section which is short,
terse, and, it seems to me, is clear. ' It is as follows:
.. Article 1. The Denver Company covenants, pronl'ises, and agrees to and

with the C11icago Company:
"Section 1. It [that is, the' Denver Company] ,hereby lets the Chicago

Company into the full. equal, joint. and perpetual possession and use of all
its tracks, buildings, stations, sidings. and Bwitches on and along its line of'
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railway between and including Denver and South Pueblo, its shops
at Burnham, meaning and intending thereby to include in the description
aforesaid all and every portion of its railway and appurtl'nant property be-
tween and at the points aforesaid, and all improvements and betterments
thereof, and additions thereto, which may be jointly used by the parties. as
hereinafter provided."

It would be difficult to devise language .more explicit and more com-
prehensive than this. It is a grant to the Chicago Company, in terms,
at least, in perpetuity, of the equal and joint possession and use of some-
thing. That is the nature of the power and interest granted by the
Denver Company to the Chicago Company. It is the equal. This equality
must have reference to the two companies; there is nobody else contract-
ing. That they shall be equally, jointly. and perpetually in possession
and use of what? Now, having defined the nature of the power granted,
-the interest granted,-we find it equally explicit when it comes to
saying in what that interest has vested,-what property is to be covered
by it; namely, its tracks, buildings, stations, sidings, and switches
(those are very minute particulars) on and along its line of railway be-
tween and including Denver and South Pueblo. That is very minute
and "ery particular, so far as to exclude any doubt about the point of
terminus. It is not between Denver and South Pueblo, but it goes fur-
ther, and says: "Including Denver and South Pueblo, and excluding
its shops at Burnham,"-tells what is to be excluded; meaning and in-
tending to include in the description aforesaid all and every portion of
its railway und appurtenant property between and at the points afore-
said, and all improvements and betterments thereof, and additions
thereto. As I have already said, it would be difficult to find any lan-
guage more ca,pable of conveying such an interest as they did convey in
all the property appurtenant to that railroad, except the shops at Burn-
ham. Well \ what is charged by the Rock Island & .Pacific Railway
against the Denver & Rio Grande Railroad Company is that they have
given notice to the plaintiff that they propose to exclude it from the
benefits secured by that section in their buildings, its terminal facilities
at Denver; and the Rock Island Railway Company asks this court, by
injunction, to prevent them from doing that. They say that they
'are running every day into Denver, and into the depot at Denver, or
into the yards, where the connection is made at Denver with other roads,
trains which the Denver & Rio Grande Railroad Company propose to ex-
clude and prevent them from running in. If the question presented to
us was that there never was any want of proper compliance with its con-
tract on the part of the plaintiff in this case, we could enter into that
question, and settle it; but such is not the case that is before us. It is
one of a mu.ch higher grade. His claimed by the Denver &Rio Grande
RailrOltd Company that this contract did not oblige them to carry for the
original contracting party any freight, paseengers, or other subject of
railroad traffic than such as might come to. the city of Colorado Springs.
It is.claimed that there was no real right in the "Chicago Railway," as
it is called ill. cQI,ltract, tp take up ()r to land the property) trafficJ
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freight, or passengers at the Denver end of this road at all; that it must
enter, as I understand, by Colorado Springs, and that they have no right
to enter upon the use of this road anywhere else; and, if they are not
correct in Clat rigid construction of the ':'ontract, they insist that the cars
which the Chicago, Rock Island & Pacific Railway Company now run
into this yard of the Denver & Rio Grande Railroad Company are no
part of the traffic which is included in this contract. The Chicago &
Colorado Railway Company evidently suppose that, wherever it ran cars
carrying passengers or freight that came to the Denver & Rio Grande
Railroad Company, it had a right to use the tracks, terminals, and de-
pots of that company from Denver to Pueblo. It is now said that be-
cause the Chicago & Rock Island Railway Company, which obtained the
benefit of that contract, is bringing trains with passengeri;' and freight
over another road to Denver, part of the way, it is therefore excluded
from the contract. It is not my opinion that such a construction of
the contract gives to the plaintiff the equal and joint possession and
use of that part of the Denver & Rio Grande Railroad which constitutes
the tracks at its terminus. I think that was made a part of the road
that was conveyed, and I am of the opinion that by the conveyance the
Chicago & Colorado Company came into the use and control of the Chi-
cago, Rock Island & Pacific Company by virtue of the assignments and
sales and consolidations I have already alluded to. I think that that
included the right to run its cars, its passenger cars and its freight
cars, and its freight into the Denver & Rio Grande depot, although it
came over-was hauled over-somebody's else road. I think any other
construction is a narrow and destroying use of these enlarged terms. I
don't see why people put such things into contracts unless they mean
them. What can they mean, if they don't mean the use of the terminals
at the end of the road, both at Pueblo and Denver? If the contract has
any qualifications or conditions to that use, it must be explicit and clear,
because the language in which the grant was made admits of nothing of
the kind.
I do not propose to go into those parts of the contract which are sup-

posed to limit and qualify, and make exceptions to the general language
of the first section of the contract, further than to say, in general terms,
that the whole of the contract seems to me divisible into two or three
purposes and objects. The first one is to define what was conveyed,
and the tNms on which it was conveyed; and the second had relation to
some matters of expenses in the running of the road. In regard to the
interest in the road, the contract provides that the cost of what has been
thus granted or let by the Denver & Hio Grande Railroad Company shall
be estimated, as it stood then, at $3,000,000, and an estimate of what
the Rock Island Company should pay for the use of· that road, which
had been built by the Denver & Rio Grande Hailroad Company, is made
in the contract, and it is stated how much they shall pay. That, like
the other part of the contract, is a perpetual obligation, as I understand
it, and the Hock Island Company was to pay the interest on this sum
forever, whether they used the road much, or whether they used it lit-
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tle; and there is no provision in the contract implying that the amount
of interest which they shall pay-which that road shall pay-on account
of the original construetion of this road from Denver to Pueblo, includ-
ing both ends of it, shall be diminished or changed or modified in any
way, with a solitary exception, and that is, that there is an express pro-
vision that the Denver & Rio Grande Railroad Company IHay permit
other companies to come into the use of that piece of road upon terms
which would be satisfactory to it, and, I believe, the Rock Island Com-
pany; but, at all events, whatever these new companies shall pay for the
use of this piece of road is to go to diminish the sum which the Rock
Island Company is to pay in the way of interest on that part already
constructed. It is also provided that the Rock Island Company shall
pay one-half of all the taxes that the Denver & Rio Grande Railroad
Company is to be subjected to; and the whole of that contract very clearly
shows that, as to the CO'3t of this road, as to the taxes which shall accrue,
as to improvements which may be necessary to be made, the Rock Island
Company shall pay a certain proportion of that cost, in the way of in-
terest, to the Denver Company. So that it has bought by contract the
right to the use of that railroad from one end of the line mentioned to
the other, and including both ends, and it is under contract to pay for
it, and that whether it loses or makes by it. Whether the Denver &
Rio Grande Railroad Company becomes a success or a failure, this com-
pany agrees to pay-the plaintiff is bound to pay-its proportion of the
interest and the cost of all this road, and of the taxes which may accrue
upon it.
But there was another consideration in the matter, and that was, that

there are certain expenses appurtenant to running the road,-to keep it
going,-and those cannot be estimated by what has been done in the
past. They cannot settle at once, on the basis of 50 years, what it
would cost to supply clerks and agents and firemen and trackmasters,
and all that kind of thing; that is to be estimated by some other, differ-
ent plan, and the contract goes on to specify how that is to be paid for.
I do not enter into these matters, because I simply say that they are ad-
ditional sums to be paid by the Chicago & Rock Island road for the
running of the institution, or its current expenses, which were not paid
for when its use was then bought. Now, as regards the first part of the
contract, I do not find in any of the subsequent provisions for the pay-
ment of running expenses of officers, watchmen, trackmen, engineers,
and all that kind of thing-I do not see in the provisions for these
things-anything which modifies the right of the road as granted in
the original section; and if these were made conditions precedent to the
use of the road, as they are not, I do no l think that the Denver and Rio
Grande Railroad could enforce the payment which is stipulated for in
regard to these matters by its own action in excluding the Chicago &
Rock Island Railway. It may be the subject of reference, as is provided
in one of the provisions or sections. It might be the subject of snit if
the Rock Island road did not pay what to pay for these second-
ary and current expenses. It could be made to pay by suit. No al·
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legations that it is insolvent. Perhaps some kind of suit might be in-
stituted by the Denver & Rio Grande Company for specific perforroance,
for all I know, so as to prevpnt continuous suits; but I do not think
that any of these arrangements, which relate to compensation for the
current expenses of the conductof this road, affect or determine, or are
important in construing, the original contract by which the interest in
the Denver & Rio Grande Railroad Company is conveyed to plaintiffs.
I think that is about all I have to say on the subject. I do not agree

to the construction of the contract by which the Chicago, Rock Island
& Colorado Railway Company, the original contractor, was bound to
connect with this railroad only at Colorado Springs as at all feasible;
nor do I believe in any limitation upon the right of the Chicago, Rock
Island & Pacific Railway Company to use the Denver & Rio Grande
Railroad at all. Nor is there a limitation upon that right, except that
it shall be equal and joint with the Denver & Rio Grande Railroad, and
must, of course, be so conducted as to have the regard of these rights as
well as its own; and, with this view of the subject, I do not believe that
the Denver Company has the right to exclude tbe Rock Island & Pacific
Railway Company from the use of its yards and its buildings, which
are appurtenant to, and a part of, the D,;nver & Rio Grande Railroad at
Denver.
As I understand,-as this is my view of the matter,-although differ-

ing from Judge HALLETT, it is my duty to grant the injunction prayed
for in this case.

HAu,ET'l', J., (dissenting.) My construction of this contract is widely
different from that given by Justice MILLER. I think that the judgment
of the court snould not be confined to section 1 of article 1 of the con-
tract, but should cover the whole instrument; and, in order to bring out
the true interpretation and meaning of the contract, it is proper to look
at the situation of the parties. When this contract was made, the Chi-
cago, Rock Island & Colorado Railway Company was engaged in build-
ing a road from the Kansas line through the state in this direction, with
the intention to bring that road to this point, Colorado Springs, and also,
with the intention, under some circumstances, to carry the road to Den-
ver direct. It was seen that if the road should be constructed to this
point it would become necessary to connect with the two principal com·
mercial cities in the state,-cities which, I believe, are regarded by rail-
road men as common points, to which freight rates are equal and also
passenger rates; and, when they should arrive at this place with the
road, it would· become a question whether that road should be built
from Colorado Springs to Pueblo, and from Colorado Springs to Denver,
or whether an arrangement should be made with the Rio Grande Com-
pany for the use of its road 'between Denver and Pueblo; and, of course,
if satisfactory arrangements could be made with the Denver &Rio Grande
Company, it would be much cheaper for the new company, and would
somewhat reduce the expenses of the old company, to make such an ar-
rangement. Accordingly, this contract was made; and, as I understand
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it, the road, considered in its physical character, the Chicago, Rock Isl-
and & Pacific Railway Company, acquired the use of the Denver & Rio
Grande Rnilway between this point and Pueblo and Colorado Springs.
More than in any other instance, I think, the railroad of a railroad com-
pany is the physical body of the corporation, in so far as any corpora-
tion may be said to have a physical existence, and a body which may
be recognized. The body of the corporation is the railroad, and it rep-
resents the corporation, in that sense; and this was the contract of the
road-the new railroad with .the old railroad-for one connection at Col-
orado Springs, not a connection at Denver, Pueblo, or other point. If
the contract which has since been made by the Rock Island Company
with the Union Pacific Company, by which it has secured a line between
Limon and Denver, had then been made, this contract would not have
taken effect, because it is expressly provided in this instrument that, if
the Chicago & Colorado Railway Company shall build a road to Denver,
then the contract shall become void and ineffectual; and, of course, if
the Chicago Company had acquired the right to use the Union Pacific
road at that time, there would have been no occasion for the making of
the contract. if the complainant in this snit should now ac-
quire a line going into Pueblo in the same manner that it has acquired
the right to enter Denver by a distinct line, there would then be no use
whatever for the Rio Grande road between Denver and Pueblo, and the
use of it in the way in which it is mentioned in this contract, and all
the provisions in this contract for estimating the cost of maintenance by
wheelage, and all that, would become ineffectual. Now, as to this in-
terpretation of this contract, I can find support in every clause of the
agreement, but I do not care to refer to more than one of them. To go
over the contract at length, and give consideration to each particular
clause, would be a matter of great labor, and occupy a great deal of time,
to no profit. The clause to which I refer is the third clause on page 13
of article 3 of the printed contract, which provides that "the Denver
Company may admit any other company operating a connecting railway
to the possession and use of said railway between Denver and South
Pueblo, or any portion thereof, with itself and the Chicago Company,
upon substantially the same terms as those set out in these articles."
Now the Union Pacific road, which has since been acquired proportIOn-
ately from Limon to Denver by the Rock Island Company, was then in
existence. It is one of the roads referred to in this clause of the agree-
ment, and the right to admit that road to the use of this road was re-
served in this agreement to the Rio Grande Company.. There is. not a
doubt of that in my mind. Furthermore, on the next page of this.con-
tract, it is said here in section 11: "This contract is intended to permit
either party hereto to exchange business with other companies in car-
load lots or otherwise, and in the ordinary exchange of business in the
cars of such other companies." The right here reserved to this exchange
at the time of this contract was a right arising out of the use of the road
from Limon to Denver, and itwas provided for in this agreement. Now,
if you look at this and other parts of this instrument, it seems to me
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Bill for injunction.
C. H. Krum, Frank Ryan, and James O. Broadhead, fOJ

perfectly clear that the right acquired by the new company-the "Chi-
cago Company," as it is called in the agreement-was the use of the Den-
ver & Rio Grande Railroad between Denver and Pueblo, in connection
with the line which they proposed to build. It was through It connec-
tion at Colorado Springs, and not elsewhere. It was by one connection,
and no more. The Rock Island Company has since made another con-
nection, and my Brother MILLER announces here that they may make
any number of connections. If they acquire the control and use of all
the lines that enter Denver, they may put the business of all those lines
upon the yards and terminals of this company; they may put it any-
where upon the line of this road. I cannot agree in that construction
of the agreement, but it is unnecessary for me to comment at length
upon it. I must dissent from the opinion given by Justice MILLER, and
when this cause comes up for final decision, as Brother MILLER will not
be present, it will be for the consideration of the circuit judge.

AMERICAN PRESERVERS' TRUST V. TAYLOR MANUF'G Co. et al.

:Jircuit Court, E. D. Missouri, E. D. May 18, 1891.)

1. CORPORATION-CONTRACT-AGENCY.
Where a bill for injunction avers that a certain agreement, though signed only

by the stockholders of defendant company, was in fact executed for and on beha11
of the company, and that the stockholders were duly authorized and empowered
to act for the company, and that the company had received the proceeds of the con·
sideration of such agreement, it cannot be held on demurrer that the company is
not bound by the agreement simply because its name is not appended thereto, and
such agreement purports to be only the individual undertaking of certain stock·
holders.

2. SAME-ULTRA VIREs-Tm;sT COMBINATION.
A trust agreement by which the stockholders of seven corporations, situated in

different parts of the country, acting for their respective companies, authorize
trustees to purchase stock, bonds, or property of any corporation or firm engaged
in a certain business; to issue trust certificates therefor; to organize corporations
to carryon such business; to exercise control over corporations by the purchase
of their stock; to sell any property other than stocks, and receive the purchase
money, and to receive the dividends on stock, interest on bonds, etc.; and, after
paying the expenses of the trust, to declare dividends on the trust certificates,-is
beyond the corporate powers of a Missouri corporation; and a covenantmade by it,
in consideration of admission to the trust and of the benefits to be derived by its
stockholders from the trust agreement, that it would not engage in the business
for which it was organized for a period of 25 years, is void, and the companv will
not be restrained by injunction from Violating it.

In Equity.
A. Leo Weil,

complainant.
Judson &: Reyburn, for defendants.

THAYER, J. This case was before the court on a former occasion on
an application for a preliminary injunction. The bill has since been
amended, and the questions now to be determined arise on a general de-
murrer to the complaint.


