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erty, and therefore to the benefit of the lIlortgage holders. The gener-
ally recognized rule is that original construction creditors have no supe-
rior equity, and there is no reason why an exception should be made in
favor of intervenor who sold material for general construction relying on
the credit of the railroad company, and this more than six months prior
to any receivership. On the case as submitted no other decree can be
entered than one approving and confirming the master's report, declaring
. that the Jersey City Iron Company is entitled to be paid $396, with in-
terest from September 6, 1887, at 8 per cent., out of any surplus that
lIlay remain atter paying preferred debts of the railroad company;
declaring further that the intervenor has no lien on the earnings of said
railroad company in the hands of the receiver, or on the property of said
company, or on any fund that may arise from the sale thereof.

All1DERSON V. MACKAY.

(Oircuit Oourt, S. D. New York. April 27, 1891.)

DISCOVERy-PRACTICE-EXAMINATION OF PLAINTIFF.
A plaintiff may, in an action at law in a federal court, obtain an order for the

examination of tile defendant, to enable the plaintiff to frame his complaint,
where such an order is provided for by the state Code of Procedure.

At Law.
Smith & Perkins, for complainant.
Robt. H. Griffin, for defendant.

LACOMBE, Circuit Judge. The decision in Ex parte Fisk, 113 U. S.
713, 5 Sup. Ct. Rep. 724, does not cover an examination of a defend-
ant to enable plaintiff to frame a complaint, nor do any of the other
cases cited hold that such an examination cannot be held in a federal
court, in an action at law, when it could be had in the state court under'
state practice. The reason for reversing the decision of this court as-
signed in Ex parte Fisk, viz., that the federal statutes had soeciallv pro-
vided a different mode of taking testimony to be used on the trial: does.
not in this case, where no such different mode has been specially
prOVIded. The order may stand, but the examination must be confined
strictly to an inquiry whether the defendant purchased any stock of the.
company personally, or whether he had any interest in any stock
chased by others, or exercised. any control over them or not.
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V. WARING et at.
.(Circuit Court, S. D. New Yo·rk. April 13, 1891.}

,
FOR INVENTIONR-LICENSE-ROYALTIES-FILUiD.

Where the patentee of a hat-swoot appliance induces a hat manufacturing
pany to accept a license to use the liatel:lt under representations that other 'llit
ufacturers are paying the. Sj)hedu!e rates for royalties, when in fact they t¥I'e otUY
paying one-half of those rates, the so imposed upon is not liable for irlb
royalties agreed to be paid, and may have tile license canCeled.

At Law.
John R. Bennett, for complainant.
Wetmore & Jenner, for dettmdunts.

LACOMBE, Circuit Judge. Although the testimony is voluminous,
this seems to be an exceedingly pIam case. That before the execution
and delivery of the written license upon which the suit is brought the
complainant by its agents represented to the defendant 'Varing that the
leading hat manufacturers (who composed the organization known as
"The A!:lsociated Hat ManUfacturers") had paid up their back royalties,
and had agreed to take licenses, and were paying royalties thereunder at

rates specified in the license to the defendants, is indisputably proved
by the complainant's printed circular, and by. the written certificate,
signed, when the license was delivered, by Van Gelder, as its manager.
So far as there is any conflict between the witnesses Van Gelder and
\Varing as to any more detailed representations, these documents fully
confirm the testimony of the latter, and discredit that of the former; but
it is not necessary to strike any balance between the testimony of these
two witnesses. The undisputed evidence of these documents proves the
making of the representations above set forth. The defendant Waring,
who acted for the defendant corporation in obtaining the license, testifies
that these representations induced him to give up fighting the patent,
;and to accept the license. To the processes of his own mind he is un-
-doubtedly the best witness, and there is no good reason shown for dis-
<:rediting his statement. On the contrary, in view of the consensus of tes-
timony that in the business of hat manufacture competition is sharp,
;and success dependent upon s111911 savings in the cost of production, it
might almost be admitted without further proof that representations as
to what the use of complainant's patented articles cost rival manufact-
urers were material. Waring's testimony that he relied upon them is
therefore reasonable, and there is no good reason why it should not be
believed. Upon the proof it seems reasonably certain that the statement
that rival manufacturers had paid up their back royalties was untrue,
but it is not necessary to so hold in order to dispose of this case. The
other representation, viz., that they had paid and were paying for cur-
rent royalties the schedule rates, if' shown to be false by the indisputable
evidence of the agreement between the complainant and the 15 or 20
leading manufacturers who signed it, and by tne. acts of the parties


