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property,. as the agent of defendants, under the same rate of compensa-
tion, allowed him as receiver.. The motion of defendants is therefore
denied, and the taxation of the clerk is in all respects affirmed.

The reasoning upon which the foregoing conclusions have been reached
render it unnecessary. to, consider the question discussed at the hearing,
whether the provisions of section 983, Rev. St., quoted heretofore‘i‘n;
this opinion, are an inflexible limitation upon the federal equity courts
in the matter of cost taxation. Trustees v. Greenough, 105 U. 8. 527,
Banking Co, v. Pettus, 113 U. 8. 116, .5 Sup. Ct. Rep. 387; Lottery Co.,
v. Clark, 16 Fed. Rep. 20; Coy v. Perkins, 13 Fed. Rep. 111, and notes;
Spaulding v. Tucker, 2. Sawy. 50; Gunther v. Insurance Co., 10 Fed. Rep.
880. Nor, for the same reason, has it been deemed material for the pur-
poses of- thls case to.discuss the well-recognized distinction of costs “as
between party and party,” and those as between “party and solicitor.”

JACKSON, J., concurs.

CaarMax v. KBINDEL e al.
(Circuit Court, D. Washington, . D. March 14,/1891.)

PuprLic LAND—CoNTESTED ENTRY—INJUNCTION.

‘Where the complainant claimhs ownership of land by mesne conveyances from
one who originally entered it, and to whom the register and receiver of the land-
office executed a receipt and certificate of purchase, and more thap seven years
afterwards the land was entered as a timber clalm, and the register and receiver,
baving permitted this second application to be tiled, propose to permit a contest,
and have notified complainant to show cause why the first entry should not be can-
celed, an injunction will not be granted to restrain such contest, in the absence of
any evidence of an intent to act unfairly or ualawfully.

In Equity..
W. 8. Beebe, for complainant.
P. C. Sullivan, Asst. U. S. Atty., and D. J. Crowley, for delendants.

Hawnrorp, J. The object of this suit is to obtain an injunction to pre-
vent the defendants Geoghegan and Swetland, who respectively hold the
offices of register and receiver of the United States district land-oflice at
Vancouver, from proceeding in a contest case instituted by the defendant
Keindel, by which said defendant is endeavoring to secure title from the
United States to a certain tract of public land, which was, on the 14th
day of August, 1883, entered and paid for at said land-office, under the
provisions of the act of congress of June 3, 1878, providing for the sale
of timber land in certain states and in Washington Territory. The plain-
tiff claims to have acquired ownership of said land in good faith, by vir-
tue of certain mesne conveyances from one Flynn, who originally entered
the same at said land-office, and to whom the register and receiver exe-
cuted and delivered a receipt and certificate of purchase. In October,
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1890, the defendant Keindel made application at said land-office to pur-
chase the same tract as timber land under the ‘same’ act of congress.
Notwithstanding the prior entry by Flynn, the register and receiver al-
lowed this second application to be filed, and propose to permit Kein-
del to come in, more than seven years after allowing the first entry, and
institute a contest; and have appointed March 16, 1891, as the day for
hearing said contest and taking testimony to-ascertain whether there are
any grounds for canceling the first entry, and have notified the plaintiff
to that effect, requiring him to appear at that time with his witnesses at
the land-office at Vancouver to show cause why said entry should not be
canceled; and the bill alleges that they threaten and intend to proceed
with such’ contest, and to cancel said entry on the records of said land-
office. 'The plaintiff contends that he will be harassed by said contest
in the land-office, and will be compelled, in order to defend his rights
in the premises, to suffer a loss of time, and incur a large expense; and
that the register and receiver, after accepting the proofs and the money
tendered by Flynn, and allowing his entry, and issuing to him a receipt
and certificate therefor, have exhausted all po ver conferred on them by
law; and that in said contest proceedings they are unwarrantably assum-
ing to actin an official capacity, without authority of law or color of right;
and he contends that for his protection against the injury about to be
done him a court of equity should grant relief by restralmnv said officers
from proceeding in such unlawful manner.
The appeal here made to the conscience of the court is a stronﬂ one.

I consider the practice of the land department in delaying the issuance
of patents for years after allowing entries of the public lands, and then
permitting strangers, merely for their own gain, and individual selfish
purposes, to institute contests for the setting aside of entries once al-
lowed, as tending rather to invite and encourage the commission of
frauds and perjuries than as a check to such evils. I am constrained,
however, to hold that it would be an unwarrantable assumption of power
for this court to control the action of the officers of the land department
in the manner requested by the plaintiff. There may be sufficient rea-
sons for an investigation as to the entry under which the plaintiff claims,
and the officers of the government to whom is intrusted the administra-
tion of the laws relating to the sale and disposition of the public lands
have the right to make such investigation, and should be allowed to do
so without obstructions or hindrances being placed in the way by the
courts, even if there should be no apparent reason for such investigation.
A mere investigation is not in itself an interference with any of the
plaintiff’s rights. He is not obliged to attend at the time of hearing the
proofs, nor to produce evidence in his own behalf, nor to incur any ex-
pense, if hedoes not choose to do so. If by law the register and receiver
are empowered to determine any question affecting the validity of the
entry made by Flynn, certainly the court should not interfere with them
in the exercise of such power. The court will not assume that they
have prejudged the case, or that they will act unfairly. If, in the facts
of the case, there exist any substantial and valid grounds ior canceling
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the entry, then there is a way by which it may be canceled in accord-
ance with law and equity. - If the officers cannot themselves adjudge
and finally determine the matter, they can cause proper proceedings to
be instituted, in the proper forum; and, until compelled to do otherwise,
the court will assume that the plaintiff will not be deprived of any in-
terest he now has in the land, otherwise than by a proper and legal
method. The fact that the officers have given notice of their intended
investigation precludes the idea of any intention on their part to act in
an unfair or unlawful manner, and the present application for a restrain-
ing order is at least premature. If, after an investigation, the officers
should attempt to place obstacles in the plaintiff’s way, to prevent him
from perfecting his title to theland, by allowing another party to enter it,
and so acquirea colorable right to the land, and a standing to harass and
annoy plaintiff by litigation, then a question may arise which at this stage
of the proceedings cannot with propriety be passed upon. The question
whether officers of the land department can in any case lawfully cancel
an entry, once allowed, is very serious and important, and it has been
ably argued by counsel in this case. The same question is involved in
other cases which have been argued before me, and are now under ad-
visement, in which its decision is necessary to the determination of the
rights of the parties. It is not necessary, however, for me to pass upon
the question now, as I must, in any event, for the reasons already stated,
refuse to grant the plaintiff’s present application for a resiraining order.
Let an order be entered accordingly, but with leave to renew the appli-
cation upon a supplemental bill or further showing, if there shall be
cause for doing so.

AMERICAN Loax & Trust Co. v. Easr & Wrst R. Co. or ALABAMA of
al., (JErsey Ciry Iron Co., Intervenor.)

(Circwit Court, N. D. Alabama, S. D. April 30, 1891.)

RAILROAD MORTGAGE—FORECLOSURE—PRIORITIES—SUPPLY LIENS,

A debt created for materials for original construction of a portion of a railroad
more than six months before the appointment of a receiver in proceedings for the
foreclosure of a mortgage is not within the rule authorizing the court to provide
for arrears due for operating expenses of the road out of the net income of the
property, and in the absence of a showing that there had been adiversion of current
funds or income which should have been applied to the payment of the claim for
such materials, will not be given a priority over the rights of the mortgage cred-
itors.

In Equity. On report of master,
Webb & Tillman, for intervenor.
R. L. Fowler, for complainants,
A. T. London, for receiver.



