
THOMAS HUSTON ELECTRIC CO. v. SPERRY ELECTRIC CO. 75

'THOMAS HUSTON ELECTRIC CO. V. SPERRY ELECTRIC CO.

(Circuit Court, N. D.IUino18. November 10, 1800.)

PATENTS FOR INVENTION - INFRINGEMENT - PETITIO)! TO BE ADMITTED AS PARTY DE
FENDANT.In a suit for the infringement of letters patent, th" petition of a third party to
be permitted to defend, whicll alleges that petitioner makes and sells certain ma-
chines which he is informed and believes complainant claims to be an infringement
of the patent siled on, and that if successful in that case complainant intends to sue
the petitioner for infringement, and that petitioner is advised and believes that
there is no infringement, but which fails to aver that petitioner's machines are
identical with those made by defendant, or to show any privity with the latter,
wculd, if granted, have the effect of rendering the proceeding multifarious by.in-
cluding in one a,ction different infringements of one patent by different persons
and dilIerent machines, and must be denied.

In Equity.
George P. Barton and Banning, Banning &- Payson, for petitioner.
Offield, Towle & Linthicum, for complainant.

BLODGETT, J. The Western Electric Company files l\ petition in this
case setting lorth that petitioner is an Illinois corporation engaged in the
business of manufacturing electric lamps and general electric apparatus
in the city of Chicago, and has a large business and a large amount of
money invested in the same; that, in due course of its business, petitioner
makes and sellE' electric machines with" current regulators," which, 'as
he is informed and believes, complainant claims are an infringement of
its patent, No. 238,315, on which thiB suit is brought, and that peti-
tioner is informed that, ,if successful in this case, complainant intends to
sue petitioner on the' use of machines made by petitioner, on the ground
that such machines are also an infringement of said patent; that peti-
tioner has been advised and believes that the machines which it makes
and sells are not an infringement of complainant's said patent. Where-
fore petitioner prays that it be made a party defendant to this cause, and
let in to defend the same, to which prayer complainant objects. Itwill
be noticed that petitioner does not state or claim that the machines
which it makes !\ire identical in structure or mode of operation with the
machines made by defendant, nor is any fact stated showing that peti-
tioner is in privity in anyway with the defendant., 'The most that can
be inferred from the matters stated in the petition is that petitioner has
a common interest with defendant in defeating this suit, because if suc-
cessful in this suit complainant may sue the petitioner. It may be ac-
cepted as one ,of the obvious rules of the law that a party who is wronged
by'an invasion' of his rights is not bound to bring suit for redress of such
wrong unless he elects to do so, and, if he brings such suit, he is not
obliged to sue all the wrong-doer3. Where the invasion of his rights has
been perpetrated by more than one person, he may elect which of them
he will sue. Smith v. Rines, 2 Sum. 338; 2 Hill. Torts, 242.
But to the direct point involved in'this petition. Certainly a person

whom the complainant has not elected to sue cannot intrude himself into
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a suit brought against another, unless complainant could have sued him
as one .of, the original tort-feasors. of this petition, if
complainant had joined the petitioner as one of the defendants in this
case, he would thereby"have made his bill bad for multifariousness, be-
cause it would have attempted to include in one action different infringe-
meIlts of his patent by different person's and different machines. Story,
Eq. PI. § 271 et seq . . If petitioner should be made a defendant in this
case contrary to the expressed wish of the complainant, it would largely
increase the costs orthe suit for the complainant, as it would expand
the scope of the case beyond the infringement alleged against the defend-
ant, into an inquiry as to whether petitioner's machine infringes the
complainant's patent; and, if both machines should be found to infringe,
it would involve a separate inquiry as to the damages for which each of
the defendants was pafticularly liable, as there would be no pretext that
the infringement was the joint act of the two defendants,-thus ving a
range and scope of inquiry which the complainant did not intend or
seek. The result of the suit might be practically two Eeparate decrees
for damllges, and two separate injunctions, and two separate executions
for the collection of the darnageilJ awarded complainant. While the court
r..nay in this suit construe the complainant's patent, and such construc-
tion may be adhered t6 in subsequent suits against other persons, that
would not determine against petitioner the fact of infringement, which
would be, after all, the main question in the subsequent suit, if one
should be brought against the present petitioner. To let petitioner into
this casewould, in effect, he to hold that the complainant must join in
the same suit all persons who have infringed this whether acting
together or not; thus throwing defendants into relations they had never
assumed towards each other, as well as compelling complainant to give
to his.suitlL range of inquiry and far beyond what he intended
or wished. " The caee made by this petition differs widely froUl a case
where a landlor<,l is allowed to come in and defend a suit in ejectment
against his tenant, and a case where a of a machine is al-
lowed to come in and defend a suit brought against his agent or cus-
tomer, on the ground that such machine infringes a patent held by plain-
tiff or complainant. In such cases the landlord or manufacturer is in
direct privity with the person sued,and has a direct interest in the event
of the suit, while here the petitioneJ,' has only an interest in one of the
questions involved in the suit, but has no interest in the event, as the
decree cannot conclude him, and only affects him remotely or argument-
atively. It was stated on argument that the judge of the district, court
of Minnesota allowed a party to come in as defendant in a suit in that
district upon grounds similar to those stated in this petition. No one
certainly has a higher regard for the learning and uniform accuracy of
that learned judge than myself, but, as no opinion has .ever been pub-

.in th\lt case, I must assume that the order was made by reason
of some spe<;ial featureS shown in that 'Case which do not appear in this.
The motion to make petitioner a party is overruled, ull 11 the petition
dismissed.,
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ADEE v. J. L. MOTT IRON-WORKS.

(Oircuit Oourt, S. D. New York. Avril 21, 1891.)

PATE"''fS FOR IlilVElil'fIONS-IKFRI""qEMENT.
Letters patent No. 6,789, granted November 16, 1875, to James 'Foley, for an im-

movempnt in waste valves and overflows for basins and batl)s, which consists in
bringing up the stand-pipe or outer pipe of the overflow through' the casing or slab
contiguous to the basin or bath-tub, and securely attaching it, preferably by a screw
connection, to a removable cap resting npon the outside of the, casing or slab, are
not infring-ed by the device made, under letters patent No. 170,709, to William S. Carr,
and No. 358,147, w John Demarest, by which the stand-pipe is provided with a screw
flange resting upon the top of the siab, but has QQ. cap coveringits upper end, as in
the prior patent.

In Equity.
Arthur v. Briesen, for plaintiff.
Prancis lbrbes, for defendant.

SHIPMAN, J. This is a bill in equity, which is founded upon the al-
It?ged infringement of reissued letters patent Ko. 6,739, dated Kovember
16, 1875, to James Foley, for an improvement in waste valves and over-
flow,s for basins and baths. The original patent was dated July 21,
1874. The validity of this reissue and the patentability of the inven-
tion were adjudicated in the suit of Adee v. Perk, which was tried by
Judge WAUACE. His opinion describes the invention so far as was
necessary in lL cause in which infringement was admitted, and obviates
the I1ecessityof an extended description here. Arlee v. Peck, 42 Fed.
Rep. 497. The vital question in this case is that of infringement.
The patentee said in the specification of the reissue that before his in-
vention "valves had been made with a tubular stem, which formed an
overflow for the water when the level of the same rises above the upper
end of the tubular stem. In some instances this tube and valve have
been introduced in the bath itself, and in other instances in a fixed tube
at the side of the bath or basin. When employed hI the fixed tube ad-
jacent to the basin it is difficult to remove the valve and its tubular
stem, because the slab of marble or wood usually covers the end of {he sta-

and there is a hole through the same for a rod that oper-
ates the. valve and tubular stem. In consequence of the difficulty of re-

tube and valve for cleaning, this waste valve and overflow
are objectionable, and but little used.' My invention relates to an im-
provement tha.t is made for allowing the valve and overflow to be easily
removed. For this purpose the valve and its tubular stem is continued
up through tpe marhle or wooden slab or table cOlltig\.lOUS to the basin
or bath, and provided, with a removable cap, thl'o]1gh which the stem to
the passes." The stan<ling tupe pal?ses through the slab) and is
furnished with a removable cap, preferably screwed to the tube. A rod,
with a handle at the upper end, passes through this cap. its lowerelld
being connected by a bail with the tubular stem, which forms the over-
flow pipe, within the standing tube. When the rod is raised and par-


