
WIRT 11. HICKS et ala

(Circuit Court, S.D. New York. April 16,1891.)

PATENTS FOR PLEADI:-lG. • •
Where no preliminary injunction is asked for, a bill to enjoin the mfrIngement

of a patent need not show that the complainant is engaged in making or selling
the articles described in his patent, that such patent has been a source of profit to
him, or that the validity of the patent has been established by prior adjudication or
by public acquiescence.

In Equity.
Walter S. Logan, for plaintiff.
James A. Whitney, for deilmdants.

SHIPMAN, J. This is a demurrer to the complainant's bill in equity, to
restrain the infringement of two letters patent for improvements in fount-
ain pens. The complainant owns one of the patents as assignee, and
the other as patentee. The bill alleges the originality and the novelty of
the inventions, the grants of letters patent therefor, the sole ownership
of the said letters by the complainant, and the infringements thereof by
the defendants, by which they have made large profits. It furtlwr al-
leges that they are threatening future infringements, which will be to the
complainant's injury; that. by the acts of the defendants he is being an<}
has been deprived of profits which he otherwise would have obtained;
that they have been notified of the complainant's rights in the premises,
and have been requested to desist from infringing thereon, but have re-
fused to comply with said request. The bill asks for an injunction "pro-
visionally and perpetually" against infringement, and also prays for an
accounting of profits and damages.
The principal grounds of demurrer are that it does not appear from

the bill that the complainant is or has been engaged in the manufiwture,
sale, or use of the patented inventions, or that they have been a B.ource
of profit to him, and that the bill has no allegation which if true would
show any substantial injury to the complainant from the acts of the de-
fendants. The bill could not be relied upon as a foundation for a mo-
tion for preiiminary injunction. It does not state a prior adjudication
upon the valiflity of the patent, or acquiescence by the public in its use
and enjoyment by the owners thereof, or any use by the complainant of
his patented rights. Isaacs v. Cooper, 4 Wash. C. C. 259; Sullivan Y.
Redfield, 1 Paine, 452; Parker v. Brant, 1 Fish. Pat. Cas. 58; Gutta Per-
cha, etc., Co. v. Goodyear, eU:., Co., 3 Sawy. 542; Walk. Pat. § 660; 3 Rob.
Pat. § 1206. But the allegations are sufficient in a bill for an injunc-
tion to be issued at the conclusion of the suit, when the validity of the
patent has been estabished by the proofs in the case. It is not necessary
to aver or to show the extent' of the complainant's damages, and the bill
has alleged I as it properly should allege, if an accounting is prayed for,
that the defendants have made profits. Walk. Pat. § 579. The mere
power of the court, under the statute, to issue an injunction to prevent 3
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defendant from infringing upon a right secured by letters patent, does not
depend upon the magnitude of the injury which the plaintiff has suffered.
Colgate v. Telegraph Co., 17 Blatchf. 308. In the exercise of the power,
the equities of the respective parties, and the amount of the injury to be
remedied or inflicted, are weighed by the court.
The demurrer is overruled, with costs, and the defendants will answer

over in 30 days.

STONEMETZ PRINTERS' MACHINERY Co. v. BROWN For,DING MACH. Co.

(Circuit Cou'rt, W, D. May 4, 1891.)

1. EQUITY· PI.EADIKG-INFRINGEMENT OF PATENTS-MuLTIFARIOCSNESS.
A bill which claims relief because of an lllleged interference between the patents

of the complainant and the defendant, and also because of defcndant's alleged in-
fringement of complainant's patent, is not multifarious.

2. SAME-INTERFERENCE OF PATENTS.
Allegations that complainant obtained a certain patent; that defendant obtained

certain patents of a later date, which interfere with complainant's rights under
his patent; that defendant is making and selling machines under his patents, and
has in other ways disturbed complainant in the use and enjoyment of the rights
granted by his patent,-sufliciently charge interference.

S. SAME-IMMATERIAL ALLEGATION-ExCEP1'ION.
Objection to an immaterial allegation in a bill should be taken by exception, and

not by demurrer.

In Equity. On demurrer.
John K. Hallock, for demurrer.
John a. Sturgeon, contra.
REED, J. The bill avers the plaintiff's assignor, John H. Stonemetz,

to have been the inventor of an improvement in carrier attachments to
folding machines. That he filed his application March 14, 1883, and
letters patent No. 343,677 were granted to him on June 15,1886. That
while the Stonemetz application was pending, R. T. Brown, on ;)lay 28,
1883, filed an application for letters patent for an invention in carrier
attachments for folding machines substantially the same in construction
and operation as the said invention of Stonemetz. That an interference
was declared between said applications under the rules of the patent-of-
fice, and Stonemetz finally declared to be the prior inventor. After-
wards Brown disclaimed the invention claimed by Stonemetz, and there-
upon letters patent were issued to said Brown's assignee upon December 8,
1885, numbered 331,762. That on August 4, 1884, the said Brown
filed a second application for letters patent for a sheet carrier or conveyor
for folding machines, and a patent was issued to the Brown Folding
Machine Company, as assignee of the said Brown, on July 14,1885,
numbered 322,344. That the said patents No. 322,344 and 331,-
762 interfere with the tights of the plaintiff under patent No. 343,677,
nndin the working of the invention:described in the latter patent. That


