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inhibition against the exercise of the law of the state to that extent in
that kind of a case. And for these reasons, while the court holds that
the police court had the authority to punish for contempt, by imprison-
ment or fine, when committed in the presence of that court, or by diso-
bedience to a lawful order ofthat court, yet it must be held that in this
case it had no right to exercise this power, because the of}i:mse that the
party had been foundguilty,ofhad disappeared,-had,no longer an ex-
istence. The mayor had wiped it out by his action, and the court holds
that under this ordinance he had a right, to exercise that authority, and
the order will have to go discharging Mr. Monroe from custody; and the
;sameprinciple that has been enunciated will apply to the case of Mrs.
Marquandt, as she has been pardoned, and the court had no longenmy
;authority to hold her in custody, and she also is entitled to a release.

In re LEE.

{Distr1.ct COlt1't, D. Mississipp'l. March 14, 18111.)

CONCEALED IN DISCHARGE OF HIS DUTY.
Petitioner, a United States depnty-marshal in Tennessee, while in the town of

Corinth, just 'across the line in 'Mississippi, learned that one B., for whose arrest
he had a warrant, was at another point on the railroad. Being without arms, and
knowing the reputation of the accnsed as adangerons character, he borrow/ld a pistol,
and belted it on under his overcoat. While waiting for the train, he learned that
the accused had returned to that neighborhood, and determined to immediately go
in search of him. During the evening, after he had abandoned tbe idea of going on
tbe train, he was arrested in Corinth, on the charge of carrying concealed weapons,
but action was deferred upon the presentation of his commission as a deputy-
marshal and the warrant which he had to execute, and he was released, He im-
mediately went in search of the accused, but stopped over night at his own house,
and started again at daylight, and continued his search that day, making the ar-
rest upon the day after. Subsequently he was again arrested for the same offense,
brought before the mayor, who fined him, and that judgment was sustained by the
state circuit court on appeaL HeW, on a petition for habeas corpus, that he was
an officer of the United States in the regular discharge of his duty, notWithstand-
ing his stop for a night's rest at his own home, and was entitled as such to be
armed, and that he must be discharged. '

On Writ of Habeas Corpu8.
M. A. Montgomery, for relator.
Sullivan & Whitfield, for the State.

HILL, J. This cause is submitted upon petition of relator; return to
the writ by J. P. Walker, sheriff of Alcorn county, to whom the writ
was directed; answer or suggestions to the return by the relator; proof
mld argument of counsel for the relator; and for the state of Missis-
sippi. The petition of the relator upon which the writ was issued, in
substance, charges that, at the time he was charged with a violation of
the laws of the state of Mississippi, by carrying about his person con-
cealed a pistol, and upon whiCh he has been arrested and convicted by
It jury in the circuit court of Alcorn county, and upon whi-::h he has, by
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the judgmentof the court, been held, to pay a fine of $50 and costs, and
to remain in the custody of the sheriff of Alcorn county until the same is
paid, and was, at the time of presenting his petition, confined in the jail of
said c01J.nty, and is a deputy-marshal of the United States for the western
district of Tennessee; that at the time of his arrest he had in his hands
to be executed a warrant issued by the'commissioner of the United States
court for West Tennessee, commanding him to arrest one Frank Bowers
for a violation of the postal laws of the United States, committed in the
western district of Tennessee; that he was on his way to execute said
warrant, and had the pistol on his person to protect himself, and enable
him to make said arrest, and for no other purpose; and that he had the
right; under the constitution and laws of the United States, to carry
about his person a pistol for the purposes stated; and that his conviction
and imprisonment is a deprivation of his personal liberty , contrary to
the constitution and laws of the United States. The return of \Valker,
the sheriff of Alcorn county, is that he held the relator in custody by
virtue of a mittimtl8 or execution pro fine, issued by the clerk of said cir-
cuit court upon said judgment, which writ is made part of the return.
The relator does not deny the facts stated in the return, but, by way of
answer or replication to the return, in substance states the following
facts: That on the 20th day of December, 1890, before that time and
since, he was, had been, and is a deputy-marshal of the United States,
duly commissioned and qualified, and had, at the time, in his hands
for execution, a number of warrants for the arrest of persons charged
with violations of the laws of the United States, and especially for the
arrest of said Frank Bowers, charged with violating the postal laws of
the United States; that the said Frank Bowers had fled from his home,
so that relator did not know his whereabouts, until he went to the city
of Corinth, on the morning of the 20th of December, 1890, Corinth be-
ing his post-office where he receives the most of his mail, when he re-
ceived a letter informing him that Frank Bowers, for whom he had been
searching, WllS in Kenton, on the Mobile & Ohio Railroad, some 100
miles north of Corinth; that he determined to take the train for Kenton
on its arrival, and knowing Bowers to be a dangerous mall, and having
no pistol or other weapon to defend himself, or to aid him in making
the arrest, he borrowed a pistol from one of the deputy-sheriffs of Alcorn
county, which pistol was in a scabbard, which he belted around his
body under his overcoat; but whilst waiting for the train he was informed
that Bowers had returned to McNairy county. Upon recei ving this in-
formation, relator determined to go iinmediately in search of and to ar-
rest him; that in doing so he would pass from Corinth within a half
mile of his own home, to the place where he expected to find him; that
on that evening he did go directly to' hmke the arrest, arriving late at
night at home, it being only about a half a mile out of the direct route,
and that he left the next morning by daylight, went immediately in
search of Bowers, continued his search during the day, and, after hav-
ing tracked him 12 or 13 miles, found and arrested him, the following
day, it being Monday, ancl delivered him to the commissioner, who is-
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sued the warrant. ,This is the substance of all that need he stated in the
pleadings, if such they may be called.
The proof sustains the statements made,in the answer or replication.

The proof, among other things which need not be stated, shows that
during the evening, after the relator had abandoned going on the rail-
road, and before leaving Corinth, the mayor of the city discovered the
pistol on the person of the relator, and ordered the marshal of the city
to arrest and bring him before him to answer the charge of violating the
law of the state of Mississippi prohibiting carrying concealed weapons,
which was immediately done, when relator gave as his defense that he
was a regular deputy United States marshal, and produced his commis-
sion as such, and also process which he had to serve. The mayor, not
being satisfied whether this was a sufficient defense, deferred action for
the time. But on the 3d day of January thereafter, the relator having
in his possession to be executed a warrant for the arrest of certain par-
sons charged with robbing a post-office, in McNairy county, Tenn., pur-
sued them Corinth, where one of them was arrested by a deputy-
sheriff, and conveyed to the commissioner, who committed him to jail;
and, while relator was in Corinth, on this business, he was again arrested,
and taken before the mayor, who fined him $25 and cost upon the said
charge. From this judgment the relator appealed to the next term of
the circuit court of Alcorn county. On the trial in said court the re-
lator ofrered to introduce proof or"his defense, which was denied by the
court, and the jury was instructed, in substance, that if the relator (the
defendant in that case) carried a pistol concealed about his person, in
the county of Alcorn, he was guilty of a violation of the law, and they
would find him guilty, which the jury did; and thereupon he was ad-
judged to pay a fine of $50, and all costs, and stand committed until
the same was paid; that in default of payment he was imprisoned in the
jail of said county, from which imprisonment he seeks by this proceed-
ing to be released.
I have no power, and I do not assume, in this proceeding, to review

or pass upon the proceedings had before the mayor, or in the circuit
court. If errors were committed in those proceedings, they ("Un be
inquired into no further than is necessary to ascertain the merits of
this habeas corplt8 proceeding, and if it appears from those proceed-
ings that the relator was, by them, deprived of some right he then had
under the constitution and laws of the United States, as one of their offi-
cers, and was thereby deprived of his personal liberty, if he was so de-
prived, the proceedings before the mayor and in the circuit court will
be held absolutely void; but, if he was not so deprived of his personal
liberty, then neither I, as United States judge, sitting in chambers, nor
anyeourt of the United States, can in any way interfere with the judg-
ment of the circuit court of Alcorn county, or any proceeding under it.
It is well settled in tne' case of In re Neagle, 10 Sup. Ct. Rep. 658,

recently decided by the supreme court of the United States, and by the
numerous decisions of that court, referred to in the opinion of the court,
that it is the duty of the several judges and courts of the United States
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to relieve, by writ of habeas cOrpus, any of the: officers of such courts, or
of the United States, when imprisoned under proceedings in' the state
courts, or by state officers,. when such officers of the U11i ted States are
obeying any order or process of such judge, commissioner, or court'of
the United States, and when the officer of the United States isiothe
performance of any duty in obeying or executin"g" any such order, de-
cree, or process; and any judgment or proceedings had in a court of the
state against such officer; for anything properly done by him in the· dis-
cha.rge of such duty, is absolutely null and void; and, if he is deprived
of his personal liberty for such discharge of official duty, by any pro-
ceedings had in the courU:i, or by the officers of the state, the judges of
the United States courts; in chambers, or the district or" circuit courts in
8essionin the district or circuit in which stich officer is so wrongfully
deprived of his personal liberty, will relieve him upon habeas corpus pro-
ceedings.
The only questions to bedeoided in this cause are, the relator in

the discharge of his official duty as deputy-marshal for the western dis-
trict of Tennessee when he was informed of the probable whereabouts of
Bowers by the letter he re6eived in Corinth, and determined to pursue
and arrest him wherever he could be fonnd? And did he have a right,
8S a means to defend himself l'tnd to aid in making the arrest, to, then
and there, arm himself with the pistol, if he was in the discharge of
such duty; and, having, then and there so armed himself, had he the
right to carry the pistol with him for the pnrpoge mentioned? If so,
then, under the constitution and laws of the United States, he must be
held by the judges and courts: of the United States as entitled to these
rights, as against the proceedings· had against him by either the mayor
(If Corinth, or in the circuit court of Alcorn county, stated in the pro-
ceedings and proof, and must be released from the custody of the sher·
iff of said county under the proceedings before me. It is contended
with great earnestness by the learned counsel on the part of the state
that the relator had no power, under any circumstances, to make any
.arrest in this state for a violation of the laws of the United States in thl)
western district of Tennessee, and especially the person for whose arrest
11e then had process in his hands. This, I think, is a mistake. Sec-
tion 788 of the Revised Statutes of the United States provides" that the
marshals and their deputies shall have in eaeh state the same powers in
-executing the laws of the United States as the sheriffs andiheir deputies in
such state may have by law. in executing the laws thereol'." Section 3034
"of the Mississippi Code of 1880 provides" that if a person who com-
mitted an offense, and is pursued by a sheriff or constable, escapes from
the county of such officer, he may pursue an:! apprehend tbe party

in any county of this state, and take him to the county in
which the offense was committed;" and I presume every other state has
a like provision, which is a matter ofnecessitj to prevent the escape of
persons charged with crime; and, reasoning by analogy, the marshals'
districts being compared to the coucties in the states, I can see no rea-
.son why the same rule shall not prevail, there being the same reason for
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its exercise. If a marshal of the United States, one charged:
with crillle for violating the laws of the United States, is compelled to.
stop at the line of his district when in pursuit, and let the culprit go
free, then, indeed, there would often be a failure of jnstice, certainly
never contemplated by congress. Some powers are expressly given to
officers, while others are necessarily implied, as it seems to me must be
the case when the offender is by the marshal; and if Bowers
had fled .into Mississippi, while being pursued by the relator, as was
the case in pursuing Cagle a short time afterwards, in my opinion he
might have lawfully arrested him in Corinth under the process in his
hands. But in this case that rule does not apply, which leaves the ques-
tion as- first stated.
That the relator was a deputy-marshal of the United States while hee

was in Corinth, and that he then had the warrant in his hands to be ex-
ecuted, is admitted. That he had the right to go to Corinth, his post-
office, although in another state, cannot be denied. That he received
notice first by letter that Bowers was then in the neighborhood of Ken-
ton, 100 rniles away, is proven. What was his duty as such marshal?
Evidently to go there and arrest him. But he knew him to be a dan-
gerous man, a refugee from justice, supposed to be among his friends,
and strangers to the relator. What was, then, not only his right, but
his. duty as well? UnquAstionably to arm himself to enable him to pro-
tect hitnself, and enable him to make the arrest. He had no arms with
him. Was he compelled to wait until he crossed the state line to pro-
cure a pistol, and then to stop off somewhere on the way where he might
not be able, to procure one? Certainly not. I there 'ore conclude that
be had the right to procure the pistol for the purpose and under the
circumstances stated. While waiting for the train he learned that Bow-
ers had returned to McNairy county. What was then his duty as mar-
shalof the western district of Tennessee, having the warrant for the ar-
rest of Bowers in his hands? It was evidently to go and arrest him in
his district, wherever to be found. He had the pistol in his possession
for the purpose of defenrling himself if attacked while in the discharge
of his duty. and to enable him to make the arrest. Did the fact that
the information received made it necessary to take a different route from.
the first contemplated mahit less necessary that be should proceed and
make the arrest, or less necessary that he should go armed to enable him
to execute the process in his hands? Certainly not. But it is con-·
tended that the presumption is that he had a pistol at home, and should
bave returned the one he borrowed, and waited until he got home to
get one. The proof is silent as to whether he had one at home or not;
but, in the absence of the proof, it will be presumed he had not. Be-
sides, the state line is but three and a half or four miles from Corinth,
where he would be in his own district, and might before reaching home
meet with Bowers. But it is insisted, also, that he should have left Cor-
inth immediately, but that, on the contrary, he ordered his horse shod,
and waited for it to be done; and that in the mean time he bought an
overcoat, and that he gave a neighbor some assistance in the sale of a.
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bale of cotton; that he settled a dispute between his son and a man
about the number of some chickens sold by the former to the latter;
that he waited for his sons until the balloon was raised, which they had
gone to witness; that he stopped at his home, (which was on the direct
way from Corinth to where he expected to find Bowers,) and remained
until daylight next morning. Were these delays unwarrantable? I
think not. The proof shows that he arrived late at night, and set out
at daylight next morning, and spent the day in search for Bowers, and,
after following him 12 Ot' 13 miles, made the arrest, and had Bowers
before the commissioner in another county on the next day. He was
not under obligations to go without food until he made the arrest, or
without sleep; and where better to get it than at home? The proof
shows that the relator is a sober, peaceable, upright man, and that he
properly conducted himself while in Corinth, and that he wore the pistol
in the same way that peace-officers usually wear them.
Without further comment, I am satisfied that relator was in the dis-

charge of his official duty from the time he determined to go from Cor-
inth in the pursuit of Bowers; that in going from Corinth to Tennessee
line he was as much in discharge of his official duty as after he crossed
the state line, or when he made the arrest of Bowers; and that he was
as much under the protection of the constitution and laws of the United
States, during that time, as after he crossed the state line, as one of the
officers of the United States; and that he is entitled to be discharged
under these proceedings from the imprisonment imposed upon him. I
exceedingly regret to do anything which interferes with the proceedings
in the state tribunals; and I will further say that I am satisfied that,
had the real facts been understood, this conflict would not have arisen.
The facts in this case are different from those in any reported case, and
it may, indeed, be com:idered as a case of first impression, and one about
which there may well be a difference of opinion among those most de-
sirous to do justice and maintain the laws, state and national. It bas
been my misfortune, during my 25 years on the federal bench in this
state, to have before me a number of cases of first impressions, in which
I have had little or no aid from pri0r adjudications, and in these I
have had to rely upon what appeared to me to be common justice and
right. Being satisfied of the correctness of the conclusion reached, I
have but one duty to perform, and that is to order the release of the
relator from the imprisonment imposed upon him.
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1. INDICTMENT-FINDING-MoTION TO QUASH.
The fact that the grand jury, after voting not to find an indictment, but, before

reporting to the court,' reconsidered their decision, and voted to find one without
hearing any new evidence, is no ground for quashing the indictment.

2. SAME-STENOGRAPHER IN GRAND JURY
The fact that a stenographer who was in the employ of the district attorney at

the latter's request attended before the grand jury, and took notes of the testimony
of a witness, is no for quashing an indictment, as such stenographer was
an assistant to the district attorney.

Motion to quash indictment.
Edward Mitchell, U. S. Atty., and John 1. Mott, Asst. U. S. Atty.
Chas. A. Hess, Edward H. Murphy, and S. S. Joyce, for defendant.

BENEDICT, J. In this case the indictment against the accused was
filed on the 7th day of October of last year. The accused appeared in
court, and entered a plea of not guilty, but leave was given to withdraw
such plea on or before the 20th of October. During that period the
plea of not guilty was not withdrawn, nor was any motion made to quash
the indictment. On the 10th of December following, the question of
fixing a day for the trial on the indictment was presented to the court,
and, after hearing counsel for the defendant, it was arranged that the
case be set down to be tried on the first day of the January term; no in-
timation haVing been given of an intention to move to quash the indict-
ment. Now on the day fixed for trial the defendant presents a motion
to quash the indictment. This motion, it appears, was originally noticed
to be beard at a stated term of the circuit court to be held by the Hon-
orable WILLIAM J. WALLACE on the 12th day of January, two days be-
fore the opening of the present term. The motion was not heard by
Judge W AU.ACE, and is now presented to the court at the regular Janu-
ary term., Inasmuch as a motion to quash an indictment after plea can
only be made on leave of'the court, reason for refusing such leave in this
case could be found in the delay to make this application until the day
fixed f?r trial, and after the lapse of several months since the finding of
the indictment. The proceeding savors too much of an effort for delay
to receive the countenance of the court, but the grounds upon which it
is sought to have the indictment quashed upon examination prove in-
sufficient, and I am of the opinion that the motion, if it had been made
in time, must have been denied. The grounds of the application are
stated in the moving papers by the following language:
"Wherefore, ,deponentasks that-the indictment may be dismissedupon the

That the same was improperly found. The grand jury, if it
reconsid'ered its determination not to lind a true bill, did so imptoperIy and
illegally, if no fnrther evidence was furnished to the said grand jury between

tim(lof UI1,.dllcisiqn not to find a truebill and its t.Q find a
true bill, anifitsp'nisentment to' the court. 'Secondly. The presence of a

v.46F.no.1-5 . .


