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orat'any time between that date and the 28th of February, 1890, or have
under the control of the said brokers, any stock of the Tennessee Coal
& Iron Company, but it is contended by defendant that he did have secu-
rities in their hands to indemnify them for losses in trangactions had for
him. - The plaintiff not having the stock in the hands of his brokers, and
his telegram being an order to sell something he did not own, and it being
admitted that if the telegram had been delivered in time the brokers would
have sold, still there could have been no actual loss to plaintiff. The
brokers would necessarily have gone into the market and purchased at the
market price, viz., $73, or used their own stock, or the stock of others,
which is the same thing, and of the same value; hence it would have been
apurchaseand a sale of the stock on the same day,and at the same price,
and there could be no loss or damage predicated on this transaction. But
plaintiff goes another step, and bases his claim on the idea that he might
have repurchased stock on the 28th day of February, 1890, the day of
the actual delivery of the telegram, and was ipso facto entitled to the ben-
efit of the market on that date. The order made in the message was to
sell said shares of stock, and no direction was given to make a purchase
of a similar amount of the stock at any time, and the defendant, in the
absence of testimony, is not presumad to know that a repurchase of said
stock was contemplated by the plaintiff. Such a presumption would be
equivalent to importing a new feature into the contract,—the making of
a new contract,~—such as did not reasonably enter into the minds of the
parties, and was not contemplated by them at the time of sending the
message, which iz the foundation of the suit. I think the claim for
damage is too remote, uncertain, and speculative, and am of the opin-
ion that the proper measure of damage is the price paid for the telegram,
to-wit, 80 cents, with interest from the 20th day of February, 1890, to
date; and the court will instruct the jury to so find. See the following:
Hadley v. Bestendale, 9 Exch. 841; Griffin v. Colver, 16 N. Y. 489; Tele-
graph Co. v. Hall, 124 U. 8. 483, 8 Sup. Ct. Rep. 677; Smith v. Tele-
graph Co., 83 Ky. 104; Cannon v. Telegraph Co., 100 N. C. 300, 6 8. E.
Rep. 731; Teegraph Co. v. Clifton, (Miss.) 8 South. Rep. 746.

Hamiuron v. Connecricur Fire Ins. Co.
(Cireuit Court, 8. D. Ohio, W. D. April 15, 1891.)

INSURANCE—PROOF OF LOSS— APPRAISEMENT—DEMAND. . :
A policy of insurance issued by defendant to plaintif provided that any loss
should be appraised as prescribed by ihe policy, and that the report of the apprais-

ers should form part of the proof required by the policy. The proof of loss fur-
nished the company did not contain such a report of appraisement, but the letter ac-
companying the proof stated that; if there were any defects in the substance or
form of the proof, plaintiff, upon being advised thereof, would perfect the same.

. No objection was made at any time to the form or substance. Several other com-
panies, some of which were not entitled to-demand such an appraisement, had pol-
icies on the same property; and in the course of a correspondeace carried on by
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them and defendant jointly on the one side and plaintiff on the other, in which they
disputed the amount of the loss, they demanded a submission to arbitration on t;ondx—
tions which were refused by plaintiff. They then, by joint letter, stated that, if the
form of submission proposed by them contained any provisions not prescribed by
the policies, each company would submit its own form. There was no further cor-
respondence betwen them jointly, or between defendant and plaintiff, on the sub-
ject. Held, that the joint demand could not take the place of a separate demand,
and defendant had therefore waived its right to have such appraisement made part
of its proof of loss.

At Law.
Kittredge & Wilhy, for plaintiff,
Thos, A. Logan, for defendant.

SacE, J., (orally charging jury.) This action is upon a policy of in-
surance issued to Robert Hamilton, the plaintiff, by the Connecticut Fire
Insurance Company of Hartford, the defendant.

The execution of the policy -of insurance is admitted, and its delivery
to the plaintiff. Tt is also admitted that the plaintiff paid the premium
thereon; that the policy was in force at the time of the fire, and that the
loss and damage were within its terms; that the plaintiff was the owner
of the property described in the petition, consisting largely of tobacco
situated in the factory of the plaintiff on Madison street, Covington, Ky.;
and that the fire occurred on the 16th of April, 1886.

From the evidence for the plaintiff, it appears that on the 26th of
April, 1886, he furnished to the defendant proofs of loss under the policy
in suit, with a letter of that date, stating that, if there was any defect in
the substance or the form of the proofs, he would, upon being advised
thereof, perfect the same to the satisfaction of the company, requesting
in that event the return of the proofs to him for that purpose.

On the 27th of April, 1886, the receipt of the proofs was acknowledged
by defendant’s agent. * No objection was made at any time to their form
or substance. '

The policy provides that the loss or damage to the property insured
shall be appraised by disinterested and competent persons selected in the
manner prescribed in the-policy, and that the report of such appraisers
in writing, under oath, shall form part of the proof required by the
poliey. ‘

The proof of loss furnished the company, and put in evidence by the
plaintiff, did not contain such a report, nor any report of appraisement
whatever. Indeed, no such appraisement had then been made. But,
as I have said, the defendant made no objection to the proofs asrendered,
either at the time, or in any part of the correspondence which ensued,
nor did the defendant intimate to the plaintiff, at any time or in any
way, that it objected to the proofs that they did not contain or have at-
tached thereto such an appraisement.

The damage to Mr. Hamilton’s slock, consisting largely of tobacco,
was chiefly by smoke.

There began on April 28, 1886, a joint correspondence relative to the
loss in question, in which some 12 insurance companies were interested
as having policies of insurance covering the property claimed to have
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been damaged. The first letter of this correspondence, in and throurrh-
out which the several insurance companies acted jointly, jointly address

and were addressed by, Mr. Hamilton, was addressed to Robert Hamll-
ton, under date April 28, 1886; and the last letter was addressed to E.

W. Kittredge, by J. M. De Camp, general agent, under date of May 7,
1886. Mr. Kittredge, as appears by stipulation in evidence, was the
representative of Mr. Hamilton.

It also appears that there was a dispute between the insurance compa-
nies and Mr. Hamilton, who claimed a loss of $30,000 upon the entire
property, the value of which, before the fire, he estimated at $40,000,
his claim being that it was damaged largely by smoke. The compa-
nies, on the other hand, insisted that the damage wus much less than
as claimed by Mr. Hamilton. It was out of that difference that the cor-
respondence and the subsequent litigation grew, as well as upon the ques-
tions which have arisen upon these policies.

The dispute as to the amount of the loss or damage having arisen, the
clanse of the policy to which I have referred came into active considera-
tion. Now, there is a rule of law that while it is the duty of the as-
sured to furnish proofs of loss,—which is another form of expression for
a formal statement in detail and in writing of the loss, and of the cir-
cumstances and particulars thereof, in accordance with the terms and re-
quirements of the policy,—if there be any defect in the form or particu-
lars of the proofs it must be objected to seasonably by the insurance com-
panies, or it will be held to have been waived.

As I have stated, the plaintiff did not make an appraisement of the
value of the goods, and present it as part ot his proof, but there was no
objection to the proofs upon that ground in the defendant’s letter acknowl-
edging their receipt. It was nierely an acknowledgment, with the state-
ment that it would be sent forward to the proper authorities; that is, as

"I understand it, to the home oftice. Then commenced the joint corre-
spondence, beginning with the letter of the 28th of April, 1886, signed
by the agents or representatives of each of the 12 companies which held
policies of insurance upon Mr. Hamilton’s stock.

That was, in its terms, a joint letter. The companies jointly excepted
to the amount of the claim made, and demanded that the question of the
amount of the loss should be submitted to competent and disinterested
persons, chosen as provided for in the several policies of insurance, and
they announced their readiness to proceed at once with this appraisement.
The demand was unmista...” ly for a single appraisement, not for sepa-
rate appraisements under the several policies, but one appraisement which
was to estimate the entire loss, and to be used in settlement of each and

. all of the policies. There is an express reservation of all the rights of the
several companies, under the terms of their respect'~e policies, in this let-
ter of April 28th, and a request that the reply shall be addressed in the care
of the London, Liverpool & Globe Insurance Company, corner of Third
and Main streets, which is one of the companies. In answer to that let-
ter came a letter from Mr. Kittredge, as the counsel for Mr. Hamilton,
and that was followed by several letters, in each of which there is refer-
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ence to a single appraisement; the whole constituting a negotiation with
reference to such an appraisement and arbitration.

The final result was a disagreement between the parties, Mr. Hamil-
ton insisting upon certain conditions which the companies refused to ac-
cede to; the companies, on their part, upon certain conditions which Mr.
Hamilton refused to accede to. On the 5th of May the companies, in a
letter signed on .their behalf by the Liverpool, London & Globe Insur-
ance Company, stated that they felt bound to accept Mr. Hamilton’s
communication of the day before as a refusal to comply with their re-
quest, and with the conditions of the policies of insurance. The final
letter, addressed to Mr. Kittredge under date of May 7, 1886, and signed
by J. M. De Camp, general agent, states that, if the form of submission
to appraisers (which the companies had submitted to Mr. Hamilton on
May 3d) contained any provisions or conditions limiting or defining the
duties of the appraisers, and not prescribed by the policies, each com-
pany would submit its own form, “as we desire and demand a submis-
gion free from any conditions imposed by either party.” There was no
answer to this letter. Mr. Hamilton had, in his letter of May 3d, defi-
nitely and clearly declined the arbitration proposed, so that there could
.be no mistake as to his position with regard to it.

In the case on trial, for the first time in the progress of this litigation,
the plea is made by Mr. Hamilton that there was no separate demand
for an appraisal or arbitration, but only a joint demand by all the com-
panies.

In the Liverpool, London & Globe Ins. Co. Case, 136 U. 8. 242, 10 Sup.
Ct. Rep. 945, there was a demand by the company for an arbitration,
which Mr. Hamilton refused. It was made the day after the close of
the joint correspondence. In Home Ins. Co. Case, 137 U. 8. 370, 11
Sup. Ct. Rep. 133, there was a denial that there had been any demand
for appraisement or arbitration, but the correspondence between the com-
panies and Mr. Hamilton seems to have gone unchallenged. Certainly
there is nothing in the argument of Mr. Richards, which is abstracted
in ithe report of the case, nor in the opinion of the court, referring to
any controversy on that subject. It is not referred to as a matter in dis-
pute. It seems to have been tacitly conceded that the joint correspond-
ence would sustain the averment that the defendant requested that the
amount of loss or damage be submitted to appraisers. Now, for the first
time in the history of this litigation, as I have said, the plaintiff makes
the point that there was not a demand for an appraisement according to
the terms of the policy in suit, nor any other demand than the joint de-
mand for an appraisement and arbitration, which would apply to all of
the policies.

My opinion is that such a demand cannot be made to serve the pur-
pose of a demand under each of the policies. It wasademand that Mr.
Hamilton submit to an appraisement and an arbitration, which should
be conducted on behalf of the twelve companies collectively. One or
two of them—the Fireman’s especially—were certainly not entitled to
make such a demand. The Home Insurance Company was not entitled
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to make separately any such demsnd, and to insist upon a refusal to
comply therewith as a. bar to an action on its policy. That is what the
supreme court decided in the case reported in 137 U. 8. and 11 Sup.
Ct. Rep., above referred to. - It is clear to my mind that the joint
correspondence is not sufficient to overcome the denial made in the
amended reply. It does not sustain the allegation of the answer that
the defendant, the Connecticut Insurance Company, demanded an ap-
praisement or arbitration in-accordance with the terms of its policy; and
it is not claimed that that company made any separate demand, or had
any separate correspondence, with Mr. Hamilton, excepting the receipt
of the proofs of loss, and the letter acknowledging the same. It is also
clear to my mind that there is nothing in the joint correspondence which
amounts to a waiver by Mr. Hamilton of separate demands by the sev-
eral companies. It may be observed right here that the defendant (and
it has been stated by counsel that each of the various companies) granted
to Hamilton permission to effect other insurance, and, as he held 12 pol-
icies, the companies may have thought that a joint appraisement and ar-
bitration was the only one practicable; and ‘Mr. Hamilton may have so
thought, but negotiations for such an appraisement and arbitration were
not within the stipulations of any of the several policies, nor did they
operate as a waiver of any rights of either party; and, when those nego-
tiations failed, the parties were left as they were when the negotiations
began. It is to be remembered, also, that the companies, in the course
of the joint correspondence, explicitly declared that they waived none of
their rights, and that they proposed to stand upon the conditions of
their policies. - There i3 not asyllable in Mr. Hamilton’s part of the cor-
respondence indicating any waiver on his part, excepting on the condi-
tions proposed by him, and rejected by the company, and the rejection
was the end of the matter '

Now, gentlemen of the jury, the law being that, 1f there is a formal
defect in the proofs of loss to which no exception is taken by the insur-
ance company, that defect is waived, and upon this testimony it being
clear to me that there was no such demand on behalf of this company,
and that the joint demand cannot be regarded as evidence of a separate
demand, or as a substitute therefor, the only course left to me is to in-
struct you, as I do, to return a verdict for the plaintiff for the amount
claimed, with interest to the first day of this term of court, there being
no questlon as to the amount if it be found that the defendant is
liable.
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Jawmzes v, St. Louss & 8. F. Ry. Co.
{Circuit Court, W. D. Arkansas. February Term, 1891.)

1. FOREIGN CORPORATION~—CITIZEN OF ANOTHER STATE.

A corporation becomes a domestic corporation of a state either by a creation of
or adoption by such state. A corporation of one state may be made, by appropriate
legislation, a citizen . of another state. Whenever the effect of state legislation is
to adopt a foreign corporation as one of its own, it becomes a citizen as well of the
state adopting it as of that to which it owes its ongmal character.

2. SAME—DoMESTIC CORPORATIONS.

As to whether a state has adopted, and thus domesticated, a forelgn corporation,
is purely a question of legislative intent. When the 1eg151ature of Arkansas pro-
vided thatevery railroad corpommou of any other state which has heretofore leased
or purchased any railroad in this state shall, within 60 days from the passage of
this act, file a duly-certified copy of its articles of incorporation or charter with the
secretary of state of this state, and shall therenpon become a corporation of this
state, it evinces by the language used & clear purpose to make such corporation a do-
mestic one, and, when such articles of incorporation or charter are filed with the
secretary of state, such foreign corporation becomes a corporation of the state.

(Syllabus by the Court.)

At Law.
Hinds & Jackson and Clendenning, Mechem & Youmans, for plaintiff.
Clayton, Brizolara & Forrester, for defendant.

Parker, J. This is a suit brought by the plaintiff, as the widow of
Mathew James. She alleges in her complaint that her hushand, Mathew
James, was killed in the town of Monett, Mo., by the negligence of the
servants of defendant, while said James was in the employ of the de-
fendant as a fireman on one of its engines; that said injury occurred by
reason of the defendant’s negligent construction of a switch target; that
it was so constructed that it struck deceased on the head while he was
at work on his engine, and so injured him as to cause his death.
Plaintiff alleges that she is a citizen of Missouri; that defendant is a cor-
poration, and as such, in the year 1876, it was organized under the laws
of the state of Missouri, and under its powers as such was, before March
13, 1889, operating a line of railway from the town of Monett, in Mis-
souri, to the north line of the state of Arkansas; that before March 13,
1889, defendant, as a Missouri corporation, was operating a line of rail-
way southward from the point at which its Missouri line struck the
northern boundary of Arkarnsas to the city of Ft. Smith, in Arkansas;
that said two lines of railway formed together one connected line of rail-
road between Monett, Mo., and Ft., Smith, Ark., and were then, and
ever since: have been operated as one line ‘of railroad; that on May 6,
1889, said Missouri corporatlon complied with the statutes of the state
of Arkansas approved March 13, 1889, and entitled “An act relating to
the consolidation of railroad companies, and the purchasing, leasing,
and operation- of railroads, and to repeal sections one, two, three, four,
and five of an act entitled ¢ An act to prohibit foreign corporations from
operating railroads in this state,’” approved March 22, 1887, by filing
with the secretary for the state of Arkansas a duly-certified copy of ite



