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evidence of those exhibits upon the validity of the Foley patent must
have been considered by Judge WALLACE. The motion to strike from
the record cross-question 20 in the testimony of John Uprichard in this
case, and the statements which follow down to cross-question 21, and to
strike out from the same testimony all that intervenes between cross-
question 47 and the entry, "New York, December 3, 1890," and all that
intervenes between cross-question 61 and cross-question 64, and all in the
record of the same testimony after the words, "cross-examination closed,"
and before the signature of the witness, is denied. The motion to strike
from the record of Mr. Serrell's testimony, under date of March 23, 1891,
all after the words, "Present, Francis Forbes," etc., down to the tenth
question, is granted. This colloquy between counsel became entirely
immaterial in view of the stipulation made by counsel for complainant at
the close of the discussion.

CAHN v. \VES'l'ERN UNION TEL. Co.

(CiTcuit Court, E. D. Mississippi. April 21, 1891.)

1. FAILURE TO DELIVER TELEGRAM-MEASURE OF DAMAGES.
Remote, contingent, or speculative damages will not be allowed, but onlysnch as

naturally flow from the breach of the contract.
2. SAME.

Where a telegraph message directed the sale of 200 shares of Tennessee Coal &
Iron Company stock, and the defendant company failed to deliver the same to the
sendees for several days after it should have been delivered, and the plaintiff did
not in fact own any stock in said company, and no transaction was made, he is not
entitled to recover the difference between the market value of said stock on the day
when the telegram should have been delivered and the day when it was actually
delivered.

8. SAME.
There being no evidence in the record tending to show that it was the intention of

the plaintiff to repurchase a similar amount of stock on the 28th of February, or at
any sUbsequent date, the defendant company cannot be held liable for a breach of
contraet which was neither made nor within the reasonable contemplation of the
parties upon the day of sending the telegram.

At Law.
The plaintiff by his office boy sent to the defendant's agent at Colum-

bus the following telegraphic message, written upon one of the blanks
of the company used in sending night messages, to-wit:

"COLUMBUS. MISS., Feb. 20. 1890.
"To Messl·s. Latham, Alexandel' & Co., New York City: Sell two hundred

Tenn. Coal & Iron.
[Signed] "E. CARN."

The message was promptly sent from the defendant's office at Colum-
bus, but, owing to some irregularity at Memphis, Tenn., (a relay sta-
tion,) it was negligently sent to Conway, Ark., and failed to reach 'the
sendees until the 28th February, 1890, whereupon the sendees declined
to receive the same, and immediately notified the plaintiff of the fact.
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The plaintiff declares in tort, and seeks to recover as his damage the
sum of $3,775.75, and intereElt, upon the theory that he was entitled to
the difference between the market value of the stock upon the day when
the telegram should have been delivered and the day upon which it was
actually delivered. The defendant interposed the general issue, accom-
panied with two special pleas, viz., that the plaintiff failed to present
his claim within 30 days in writing, and that it was a wager contract.
It was developed by the testimony that plaintiff did not have in the pos-
session of Latham, Alexander & Co. 200 shares of the Tennessee Coal &
Iron Company's stock at the time he sent the telegram, or between the
time of sending it and the time of its delivery, on the 28th of February,
1890; also, that he had securities in the hands of his said brokers, to
indemnify them in case of loss in stock transactions. Plaintiff did not
offer to prove that it was his intention to purchase 200 shares of Ten-
nessee Coal & Iron stock on the 28th, or at any subsequent period after
sending his message. The defendant on the above facts moved the in-
struction to the jury that they could only find a verdict for the amount
of the telegram, and interest tram February 21, 1890, at 6 per cent.
Humphries &; Sykes, for plaintiff.
Sykes & Richardson, for defendant.

HILL, J. This action is brought by the plaintiff against the defend-
ant company for damages by reason of an alleged breUl:h of contract in
failing to transmit in due time the following message:

"COLUMBUS, MISS., Feb. 20, 1890,
"To Messrs. Latham, Alexander & Co., New York: Sell two hundred

Tenn. Coal & Iron.
[Signed] "E. CARN."

-to which the defendant has interposed the general issue of not guilty,
which casts upon the plaintiff the burden of proving that the message
was delivered to defendant's agent, and was not delivered in due time to,
the sendees. It is admitted that it was delivered to defendant's agent.
at Columbus, and the price of the message (30 cents) paid for its trans-
mission to Latham, Alexander & Co., of New York. It is also admit-
ted that it was not delivered to Latham, Alexander & Co. until the
28th day of February, 1890, which was not a prompt delivery, or in
due time, and which failure was a breach of the contract, and entitles;
the plaintiff to a verdict for the actual damage sustained.
The plaintiff alleges in his declaration that if the message had been

delivered on the 21st of February, 1890, the said brokers would have
sold the 200 shares of stock at $73 per share, and that on the 28th of
February, 1890, when the message was received, the same number of
shares could have been bought at $55 per share. It being admitted that
the face value of said stock was $100 per share, the plaintiff thus claimed
the difference between $73 and $55 per share upon the 200 shares as the
measure of his damage. It is admitted that the plaintiff did not own or
have in the possession of his said brokers 011 the 21st of February, 1890,
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or at: any time between that date and the 28th of February, 1890, or have
under the control of the said brokers, any stock of the Tennessee Coal
& Iron Company, but it is contended by defendant that he did have
rities in their hands to indemnify them for losses in had for
him.· The plaintiff not having the stock in the hands of his brokers, and
his telegram being an order to sell something he did not own, and it being
admitted that if the telegram had been delivered in time the brokers would
have sold, still there could have been no actual loss to plaintiff. The
brokers would necessarily have gone into the market and purchased at the
market price, viz., $73, or used their own stock, or the stock of others,
which is the same thing, andofthe same value; hence it would have been
a purchase and a sale of the stock on the same day, and at the same price,
and there could be no loss or damage predicated on this tramaction. But
plaintiff goes another step, and bases his claim on the idea that he might
have repurchased stock on the 28th day of February, 1890, the day of
the actual delivery of the telegram, and was ipso facto entitled lD the ben-
efit of the market on that date. The order made in the message was to
sell said shares of stock, and no direction was given to make a purchase
of a similar amount of the stock at any time, and the defendant, in the
absence of testimony, is not presnmad to know that a repurchase of said
stock was contemplated by the plaintiff'. Such a presumption would be
equivalent to importing a new feature into the contract,-the making of
a new contract,-such as did not reasonably enter into the minds of the
parties, and was not contemplated by them at the time of sending the
message, which is the foundation of the suit. I think the claim for
damage is too remote, uncertain, and speculative, and am of the opin-
ion that the proper measure of damage is the price paid for the telegram,
to-wit, 30 cents, with interest from the 20th day of February, 1890, to
date; and the court will instruct the jury to so find. See the following:
Hadley v. Bc..'!tendale, 9 Exch. ;341; Griffin v. Colver, 16 N. Y. 489; Tele-
{ffaph Co. v. Hall, 124 U. S. 483,8 Sup. Ct. Rep. 577; Smith v. Tele-
.graph Co., 83 Ky. 104; Cannon v. Telegraph Co., 100 N. C. 300, 6 S. E.
Rep. 731; Telegraph Co. v. (Miss.) 8 South. Rep. 746.

HAMILTON V. CONNECTICUT FIR.E INS. Co.

(Oircu-lt COUl't, S. D. OMo, IV, D. April 15,1891.)

!NSUUANCE-PROOF OF Loss-ApPRAISEMEliIT-DEMAliID.
A policy of insurance issued by defendant to plaintifl' provided that any loss

should be lJ.ppraised as prescribed by the policy, and that the report of the apprais-
ers should form part of the proof required by the policy. The proof of loss fur-
nished the company did not contain such a report of appraisement, but the letter ac-
companying the proof stated tha-t, if there were any defects in the or
form of the proof, plaintiff, upon being advised thereof, would perfect the sa-me.
No objection was made at any time to the form or Subst)lllce. Several other com-
pa-nies some of which were not entitled todema-nd such an appraisement, had pol·
icies oii the sa-me property; and in 'the course of a correspondence carried on I:;y


