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they should be harassed with in which they are not concerned;
and we are unable to see that, in any view of the case) they are prop&!'
parties. The demurrers are sustained•

.NORTHWESTERN MUT. LIFE INS. Co. v. COTTON EXCHANGE REAL
ESTATE Co. et at.

(Circuit Court, E. D. E. D. April 6, 1891.)

L CORPORATION-STOCKHOLDERS' LIABILITy-PAYMENT OF STOCK IN PROPERTY-OVER-·
VALUATION.
A bill by a judgment creditor of a corporation, which charges that defendants·

are the stockholders and directors of the company; that the stock therein of $125,-
000 was paid by the conveyance of a lot and building suitable for its business, at
a valuation of $200,000, though it was at no time worth more than $157,UOO; that
the bonds of the company secured by mortgage on the building were issued to·
defendants to make up the deficit; that defendants were at the time stockhold-
ers and directors in the real estate company which owned the building and lot
and made the conveyance, and were personally aware of the overvaluation, and
benefited by it,-sufficiently charges fraud, although no actual fraud is alleged, and
a demurrer thereto will be overruled.

2. SAME-NoTICE.
Nor is it a valid ground of objection that the bill fails to charge that complain-

ant became a creditor of the company in ignorance of the way in which its stock
was floated as paid up, for knowledge of Such facts on its part is a matter of de-
fense,to be pleaded by way of answer.

In Equity. On demurrer to bill.
Complainant is a judgment creditor of the Cotton Exchange Real Es-

tate Company, and as such sues the individual defendants, who are its
stockholders, to compel them to pay certain amounts alleged to be
unpaid on the stock by them held in the company. Defendants de-
mur to the bill. The following isa brief synopsis of the material alle-
gations of the bill: In April, 1882, there was a corporation in exist-
ence styled the "St. Louis Cotton Exchange Builciing Company," here-
after called the "Building Company," of which the defendants William
T. Wilkins, Leonard Matthews, and William L. Black were the sole
stockholders and directors. The Building Company then owned a lot
in the city ofSl.Louis, Mo., and had erected a building thereon, which
was then nearly completed, and was intended to be used as a cotton ex-
change, and for offices, stores, etc. The total cost of said lot and build-
ing when completed was $157 ,319.76. On March 30, 1882, the above-
named directors of the Building Company organized the Cotton Ex-
change Real Estate Company, the defendant herein, and hereafter called
the "Real Estate Company," with a capital stockof $125,000, divided
into 1,250 shares of $100 each. This latter company was organized to-
buy the property of the Building Company. Its stock (1,250 shares)
was all issued to the persons who .were stockholders and directors of the
Building COmpany, so that the stock of both corporations was owned by
the same persons, and both companies were controlled by the same;
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board of directors. The Builqing Cpmpany paid for the 8tock of the
Real Estate Company, which had been issued to the directors of the
Building Company, by conveying its lot and building to the Real Estate
Company at an agreed valuation of $200,000. For the diflilrence be-
tween the par value of the stock, to-wit, $125,000, and the agreed val-
uation aforesaid, the Real Estate Company executed and deiivered to
the Building Company bonds to the amount of $75,000, which were se-
cured by It first mortgage on the property so as aforesaid purchased and
conveyed to it. Then the directors of the Building Company divided
among themselves, in proportion to their several holdings of stock, all
of the assets of the Building Company, including the bonds received
from the Real Estate Company;- the three individual defendants herein,
to-wit, Wilkins, Matthews, and Black, each receiving on such division
something over $27,000. Arterwards Wilkins, Matthews, and Black
.sold the bonds of the Real Estate Company, which they had acquired
as aforesaid, to the complainant. The interest thereon was paid for a
short time, but eventually there was a default, and the mortgage secur-
ing the bonds was foreclosed. At the mortgage sale the complainant
herein bought the mortgaged property for $50,000. For the balance
due on the bonds the complainant has since recovered judgment against
the Real Estate Company in the sum of $35,983.50, which is the judg-
ment that forms the basis of this suit: It is averred in the bill that
by reason of the transactions aforesaid the par value of the stock of the
Real Estate Company has not been I'aid; that the subscriptions to its
capital stock are unpaid to the extent of $50,000, that being about the
difference between the par value of the stock and bonds of the Real Es-
tate Company and the value of the lot and building conveyed to it by
the Building Company; that the lot and building conveyed to the Real
Estate Company to pay for its stock were at no time up to the present
day worth, and could not at uny time have been sold for, more they
they cost, as the defendants well knew; and that said lot and building
were not worth the value placed upon them in the transfer to the Real
Estate Company, as the said defendants also well knew.
Lee &: Ellis, for complainant.
Silas B. Jones and Pollard &: Werner, for defendants.

THAYER, J., (after stat'ing the facts as a,bove.) The sufficiency of the bill
is questioned on two grounds. In the first place it is said by one of de-
fendants'solicitors that the bill does not show that the property conveyed
to the Real Estate Company in payment for its stock was intentionally
overvalued, or the extent of such overvaJuation. Stating the objection
in a different form, and in the language of another of defendants', solic-
itors, it is said that the bill does not show that there was any fraud in
the transaction by which the stock was paid for. I shall concede that
under Missouri laws stock in a corporation like the Real Estate Com-
pany may be paid for in property, and that this implies a power on the
part of the subscriber and the corporation to bargain and agree as to the
value of property exchanged for stock, and that such agreements as to
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value are binding between the stockholder and the corporation, and that
they areaIso binding between the stockholder and a corporate creditor,
unless it appears that the property has been intentionally valued at a sum
considerably in excess of its reasonable value. I shall also concede that
a stockholder cannot be successfully proceeded against by a corporate
creditor as a holder of unpaid stock, merely because property given in
exchange for stock does not ultimately prove to be as valuable as it was
supposed to be at the time of the exchange; in other words, where stock
may be paid for in property, a stockholder cannot be charged because
of an honest mistake of judgment. It is also true, no doubt, that when
a person becomes a creditor of a corporation with full knowledge that its
stock has been paid up in property at an overvaluation, he is precluded
by such knowledge from afterwards asserting that the stock of such cor-
poration is not fully paid. One who voluntarily gives credit to a cor-
poration under such circumstances doei:l so with his eyes wide open, is
not defrauded, and ought not afterwards to be heard to complain. These
general propositions seem to have been settled by the supreme court of
the United States, and must be accepted as the law for present purposes.
Cmt v. Amalgamating Co., 119 U. S. 343,7 Sup. Ct. Rep. 231, 14 Fed.
Rep. 12; Bank v. Alden, 129 U. S. 372,9 Sup. Ct. Rep. 332; BUTke v.
Smith, 16 Wall. 390.
But, conceding the law to be"as above stated, I am nevertheless of the

opinion that the first objection to the bill is untenable. As I construe
it, the bill avers that the lot and building conveyed to the Real Estate
Company in exchange for stock was at no time worth more than $157,·
319.76, and that the directors of the Real Estate Company, who were
also the persons to whom its stock was issued, and who were personally
benefited by the overvaluation, were aware of that fact; nevertheless, as
the bill further shows, these same directors, with knowledge that the
property was not worth to exceed the sum aforesaid, accepted it for and
in behalf of the corporation at a valuation of $200,000, and issued there-
for to themselves all of the stock of the corporation of the par value of
$125,000, and, in addition, caufled to be executed and delivered bonds
of the corporation of the value of $75,000, which they shortly afterwards
divided among themselves, acting in that matter as directors of the Build-
ing Company. It appears to the court that the bill not only shows an
intentional overvaluation of property by the directors while acting in
the dual capacity of vendors and purchasers, but that it also showB
with sufficient certainty the extent of the overvaluation, and the further
fact that the directors made large personal gains by means of the alleged
overvaluation.
With to the contention that the bill shows no actual fraud

in the transaction, it is sufficient to say that the court regards an inten-
tional overvaluation of property to the extent, and made under the cir-
cumstances, disclosed by the bill as fraudulent, in the sense that the
complainantis bound to allege and prove fraud. The law regards such
a transaction as constructively fraudulent so far as corporate creditors
are concerned; or, to state the proposition in a different form, the pay-
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ment of a stock subscription in such manner and under such circum-
stanceE is invalid, and not binding on a creditor of the corporation;
and, where the law determines the quality of a transaction described in
a pleading, it is unnecessary to aver that it was unlawful or fraudulent.
The second objection to the bill is that the complainant should have

averred that it became a creditor of the Real Estate Company in igno-
rance of the fact that its stock had been paid up in the manner herein-
before stated. It is conceded by counsel for defendants that they have
found no case holding that it is for a complainant to make
such an averment in a bill of this character. They rely, however, on
certain general expressions found in Gait v. Amalgarnating Co.. supra.
An examination of that case shows that it was submitted on the bill, an-
swer, and proofs. The case was decided upon the facts appearing in ev-
idence, and nothing was said that can be regarded as authoritative con-
cerning the question of pleading raised in the case at bar. No question
of pleading was presented by the record in that case. On the other hand,
the very objection made to the bill by defendants' counsel was made by
demurrer to a similar bill in the <.;ase of Gogebic Inv. Co. v. Iron Chief
Min. Co., 47 N. W. Rep. 726, (Sup. Ct. Wis.,) and was overruled after
full consideration. In the absence of any adjudications on the subject,
I should entertain no doubt that it is for the defendants to allege and
prove, if it be a fact, that the complainant became a creditor of the Real
Estate Company with full knowledge of the manner in which its stock
had been floated as fully paid. That is defensive matter. Complain-
ant makes out a prima facie case in its own favor by stating the manner
in which the individual defendants acquired the stock of the Real E.,tate
Company. It shows that the pretended payment for the stock was not
in fact full payment, and that the pretended cancellation of the stock
liability in the mode described is not binding on corporate creditors.
There is no presumption that the complainant was aware of the wrong-
ful manner in which the stock liability had been canceled when it be-
came a creditor of the corporation, nor do the averments of the bill raise
such an inference. It is the duty of the defendants to show
that the acts complnined of were not harmful to the complainant, and
that it has no right to complain, because it had knowledge of the same
before it dealt with the Real Estate Company.
The demurrer is overruled.
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CEN1'RALTnuST Co. OF NEW YClRK v. WAB:-\SH, ST.i} & P. Hy. Co.
et al., (SWAYNE, intervenor.)

(Oircuit Oourt. D. Indiana. February 10, 1891.)

RAILROAD MORTGAGE-LEASED
Where an insolvent railroad company upon its own petition procures the ap-

pointment of receivers, to take possession (if its road and leascd lines, and in the
same suit trustees of a mortgage upon the property ask and are denied an appoiut-
ment of receivers or an extension of thlJ receivership under their en'oss-bill, but
obtain a decree of foreclosure and a sale of the property thereon, the rentals of
the leased lines while in the possession of the receivers do not become a charge
upon the corp'!ts of the property to be paid in preference to the mortgage dcht.

In Equity. On exceptions to master's report.
The intervenor, as trustee of mortgages upon what was known as the

"Indianapolis, Peru & Chicago Railroad," extending from Indianapolis
to Michigan City, claims compensation for the use of that road and its
equipment by the receivers herein. The demand is made in the alter-
native, either for the net earnings of the road while in the possession of
the receivers, or for the amount which under the contracts of June 1,
1881, the Wabash Company, if it had remained in control, would have
been bound to pay for the use during the same period of time. The
net earnings the master has reported at $261,906.70, the rental under
the contracts at $226,053.65, and, following the decision in Brown \'.
Railroad Co., 35 Fed. Rep. 444, h\Ls recommended that the latter sum
be allowed. Numerous objections are made to the report, but the
principal qqestion is one of priority of right or of lien upon the property
which must be charged with the payment of the claim, if payment should
be ordered. There is no fund out of which direct payment can be made,
but by the terms of the decree entered at St. Louis on January 6,1885,
foreclosing the general mortgage upon the Wabash road, by virtue of
which decree the road was sold, the court reserved the power to resume
possession and to order It resale of the property, if necessary, for the
discharge of liabilities or claims entitled to preference over mortgage in-
debtedness; and the question is whether or not this claim is of that
character. By the two contracts ofJune 1, 1881, one ofwhich was made
by the Indianapolis, Peru & Chicago Railroad Company and the other
by the Michigan City & Indianapolis Company, the roads composing
the Indianapolis, Peru & Chicago road, with appurtenances and equip-
ment, were leased to the Wabash, St. Louis & Pacific Railway Company
for the term of forty years. Inclurled in the contract of the Indianapolis,
Peru & Chicago Cornpany was that part of the road between Peru and
La Porte, owned by the Chicago, Cincinnati & Louisville Company, and
of which the Indianapolis, Peru & Chicago Company had possession
undpr a contract dated November 15, 1872, subject to a mortgage for
$1,000,000, executed January 1, 1867, to George T. :M. Davis, trustee.
The Indianapolis, Peru & Chicago road proper, extending from
apclis to Peru, was also subject to a mortgage for $275,000. In con-
sideration of the execution of these leasE'S, the Wabash Company, besides


