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questions involved, and that he cannot be concluded until after a second
verdict and judgment in favor of the plaintiff in the bill. No reason ap-
pears why a court of equity should deprive him of tbat right. The plain-
tiff's rights and title have Hot been clearly and satisfactorily established,
nor is it shown that the defendant's second suit is useless and vexatioull
litigation. In my judgment, the demurrer Ulust be sustained. Let a
decree be drawn ac(;orJingly

AYERS'll. MANNING et d.

(Ctrcuit Court, S. D. nUnois. April, 1891.)

ASSIGNMENT FOR BENEFIT OF CIIEDITORS-AcTIONS BY ASSIGNEE-PARTIES.
A non-resident partnership owned lands in Illinois, which it placed in charge of

an agent, under an agreement that his compensation should be one-half of the net
profits realized on a sale of the land. Subsequently the partnership made a volun-
tary assignment for the benefit of creditors; and its resident. creditors, including
the agent, after learning of this fact, attached the land. Held, that such attach-
ments, being by resident creditors, were valid as against the assignee, who claimed
under non-resident debtors; and that the attaching creditors, other than the
were not pro.per parties to an action brought by the assignee to have the title to the
land judicially vested in him, aud to compel an accounting by the agent.

In Equity. Bill for injunction.
Smith & Harlan, for complainants.
John M. Palmer and Willinm W. Clemens, for defendants.
Before GRESHAM and ALLEN, JJ.
GRESHAM, J. This is a suit by Marshall Ayers, assignee or Sawyer,

Wallace & Co., and the members of that firm, Samuel A. Sawyer, David
L. Wallace, and Thomas Miller, all citizens and residents of New York
and New Jersey, against Michael W. Manning, for an accounting, and
against others, ail attaching creditors of the firm, all residents of Illinois.
The bill, as first filed, charged that, for some years, the firm carried on 8
commission business with its principal office in the city of New York,
and in connection therewith became the owner of farming lands, and
implements thereon, in Williamson and Franklin counties, Ill., the title
to which was vested in Sawyer in trust for the firm; that the facts con-
nected with the purchase of the lands, llnd their subHequent improve-
ment and management, up to September 4, 1890, appeared upon the
books of the firm; that the defendant Michael W. Manning was employed
as agent to manage the lands and superintend their cultivation, which
he did himself, and through tenants; that during his agency he paid the
taxes, received money from the firm to pay for improvements, imple-
ments, and animals, and made remittances to the firm; "that a contract
in writing was made on or about the 1st day of May, 1888, by and be-
tween the said firm and said Manning, by the terms of which it was,
among other things, provided that when the said lands should be sold
the said .Manning should be entitled to one-half of the amount which
should be realized upon a sale of said premises in excess of the cost there-
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of, which cost was to be fixed by taking the amount then standing .Ipon
the books· of said firm as the cost of said premises, and thereto
the amount that might thereafter be expended for permanent improve-
ments;" that on September 2, 1890, Sawyer and wife, by deed, duly
executed, undertook to convey to Sawyer, 'Wallace, and Miller, as partners,
the lands and personal property thereon, which deed was recorded in
Franklin county on September 4, and in Williamson county on the
day following; that this deed was executed after the partners had deter-
mined to make a voluntary assignment in New York, under the laws of
that state, for the equal benefit of all their creditors, the firm being then
insolvent; that on September 4 such an assignment was executed to
the complainant, Ayers, vesting in him the title to the entire property
and assets of the firm of every kind and nature, as well as the individual
property of each member of the firm; that before the deed of assignment
was recorded in Franklin county on September 6, and in Williamson
county on September 10, the assignee notified Manning of its execu-
tion, and the insolvency of the firm, who agreed that he would there-
after act as the agent of the assignee, as he had previously acted for the
firm; that on September 9, and after he had become the agent of the
assignee, Manning commenced a suit in attachment in the Williamson
county circuit court of Illinois against Sawyer, Wallace & Co., for an al-
leged indebtedness of $2,500, and on the same day the sheriff levied the
writ on part of the lands embraced in the deed of assignment; that \V.
T. Davis, Westbrook & Sons, Arthur B. Manning, and Charles Carroll
commenced similar suits in the same court against Sawyer, Wallace &
Co., and caused their attachment writs to be levied on other lands em-
braced in the deed of assignment; that some of the latter levies were
made before the deed of assignment was recorded in Illinois, and some
afterwards, but the attachment suits were all commenced after the plain-
tiffs had received actual notice of the assignee's acceptance of the trust.
The bill also charged that the attaching creditors commenced their suits
for the purpose of obtaining preferences in violation of the laws of Illi-
nois, and to defeat the trust created by the assignment; that, in order
to enable the assignee to dispose of the lands advantageously, it was
necessary that the title thereto, with power of sale, should be vested in
him by a decree, and that his right to the lands should be ascertained
and established against all the detendants; "that the defendant Michael
W. Manning claims a lien upon said lands, and the right to retain said
personal property until the claim which he makes shall have been satis-
fied;" that, instead of having any valid claim against the firm, an ac-
counting would show him to be indebted to it; and that, if the proceeds
of the lands were divided ratably Rmong all the creditors of the insolv-
ent firm, they would sell for mare than could otherwise be realized from
them. The bill prayed for an accounting between the complainants and
Michael W. Manning; that he be decreed to have no title ar interest in
the property by reason of his contract of Rgency; that the title be vested
in the assignee, free of any interest or claim of Manning growing out of
his contract of agency; that neither he, nor any of the other attaching
creditors, acquired any lien by the commencement of their suits in the
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state court, and the levy of their writs of attachment; and that they all
be perpetually enjoined from prosecuting their suits, and required to ac-
cept their ratable share of the proceeds of the sale of the aSiJigned prop-
erty in common with the other creditors,-and for other proper relief.
After the defendants, except the two Mannings, who answered, had de-
murred to the bill, it was amended by striking out so much of it as
sought to enjoin the prosecution of the suits in the state court, and the
same defeJ;ldants again demurred. It is urged by the complainants'
counsel that on the averments of the bill the agent has an interest in
the lands, the extent of which can be ascertained only by a sale; that,
although the other defendants are not interested in the accounting, it
should be determined in advam:e of an order of sale what, if any, right
they have acquired to the attached premises; and that they are there-
fore proper parties. It does not appear that the agent was to be com-
pensated for his services otherwise than by receiving half the net pro-
ceeds arising from a sale of the lands, nor does it appear how long he was
to discharge the duties of the agency for this uncertain compensation, or
how or when the lands were to be sold. It is plain, however, that even if
the agent acquired a lien or interest in the lands under the contract set
out in the bill (which it would be difficult to maintain) he has no right
to insist npon their sale, unless it is made to appear that, including per-
manent improvements, they are worth or will sell for more than the pur-
chase price. The agent's compensation, by his own agreement, became
contingent, and it is not averred that the lands were worth more than
they cost, or that they will sell for more. But the bill does aver that
there is nothing due the agent, and that may explain why, rluring the
argument, it was asserted by the counsel for the defendants, and not de-
nied by complainants, that the value of the lands did not exceed
half their cost. The deed (}f assignment vested in the assignee in trust
the title to the property of the non-resident insolvents in Illi.nois, sub-
ject to the rights of resident creditors. The effect would have been dif-
ferent had the conveyance been to a purchaser for a valuable consid-
eration. A state may determine for itself the extent to which such grants
shall be operative on property within its own limits, against its own
citizens. It may say that, before an assignee removes such property
to a foreign jurisdiction for administration, resident creditors shall be
paid. Such legislation or judicial determination would not violate the
right or privilege of a citizen of one state to acquire and hold property
in another state. It is settled law in Illinois that a voluntary assign-
ment by an insolvent non-resident debtor will not hold property here
against resident attaching creditors, whether the attachment suit be com-
menced before or after notice of the assignment. Heyer v. Alexander, 108
Ill. 385; May v. Bank, 122 Ill. 551,13 N. E. Rep. SOIL If the demur-
rants are seeking to recover more than is justly due them,·-and it is not
averred that they are,-the assignee's right to become a party to the at-
tachment suits is clear. The demurrants are not interested in the ac-
counting between the complainants and the agent; no decree can be
entered against them touching the accounting; there if' no reason why
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they should be harassed with in which they are not concerned;
and we are unable to see that, in any view of the case) they are prop&!'
parties. The demurrers are sustained•

.NORTHWESTERN MUT. LIFE INS. Co. v. COTTON EXCHANGE REAL
ESTATE Co. et at.

(Circuit Court, E. D. E. D. April 6, 1891.)

L CORPORATION-STOCKHOLDERS' LIABILITy-PAYMENT OF STOCK IN PROPERTY-OVER-·
VALUATION.
A bill by a judgment creditor of a corporation, which charges that defendants·

are the stockholders and directors of the company; that the stock therein of $125,-
000 was paid by the conveyance of a lot and building suitable for its business, at
a valuation of $200,000, though it was at no time worth more than $157,UOO; that
the bonds of the company secured by mortgage on the building were issued to·
defendants to make up the deficit; that defendants were at the time stockhold-
ers and directors in the real estate company which owned the building and lot
and made the conveyance, and were personally aware of the overvaluation, and
benefited by it,-sufficiently charges fraud, although no actual fraud is alleged, and
a demurrer thereto will be overruled.

2. SAME-NoTICE.
Nor is it a valid ground of objection that the bill fails to charge that complain-

ant became a creditor of the company in ignorance of the way in which its stock
was floated as paid up, for knowledge of Such facts on its part is a matter of de-
fense,to be pleaded by way of answer.

In Equity. On demurrer to bill.
Complainant is a judgment creditor of the Cotton Exchange Real Es-

tate Company, and as such sues the individual defendants, who are its
stockholders, to compel them to pay certain amounts alleged to be
unpaid on the stock by them held in the company. Defendants de-
mur to the bill. The following isa brief synopsis of the material alle-
gations of the bill: In April, 1882, there was a corporation in exist-
ence styled the "St. Louis Cotton Exchange Builciing Company," here-
after called the "Building Company," of which the defendants William
T. Wilkins, Leonard Matthews, and William L. Black were the sole
stockholders and directors. The Building Company then owned a lot
in the city ofSl.Louis, Mo., and had erected a building thereon, which
was then nearly completed, and was intended to be used as a cotton ex-
change, and for offices, stores, etc. The total cost of said lot and build-
ing when completed was $157 ,319.76. On March 30, 1882, the above-
named directors of the Building Company organized the Cotton Ex-
change Real Estate Company, the defendant herein, and hereafter called
the "Real Estate Company," with a capital stockof $125,000, divided
into 1,250 shares of $100 each. This latter company was organized to-
buy the property of the Building Company. Its stock (1,250 shares)
was all issued to the persons who .were stockholders and directors of the
Building COmpany, so that the stock of both corporations was owned by
the same persons, and both companies were controlled by the same;


