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L WHAT CONSTITUTES MURDER.
The statutes of the United providing for the punishment of the crimes of

murder and manslaughter. do not aefine murder, but do manslaugbter. We must
tberefore RO to the common law to ascertain the definition of murder.

2. SAME.
Under the law of the United States there can be but two crimes growing out of

the taking of human life-murder ormanslaughtOr. To constitutO murder the kill-
ing mUllt be done willfully, and with malice aforethought.

B. SAME-WILLFULLY. WITH :MALICE AFORETHOUGHT.
Aside from the acts of violence which produce a deadly result these acts must be

. executed willfully, and with malice aforethought. The word "willful" and the
phrase "malice aforethought" have a technical legal meaning which should always
be clearly given by the coun to the jury.

4. SAME.
The word "willful, " as used in connection with a homicide, means a killing that

is intentional, and not accidental
5. SUIE-ACCIDENT.

An accident as recognized in law is somethUlg' that occurs after the exercise of
the care required by the law to prevent its occurrence.

6. SAME-IIj'TENT•
. The law fastens intent to every act tbat is not an accident. Every act that pro-
duces death that is outside of the definition cif ·the word "accident" is intentional
in the law, whether it grows out of a specific design to take life, or of gross care-
lessness,' or it arises from a condition of mind. that prompts tlie possessor of that
mind to be engaged in some wrongful or criminal act which from its nature, or
the way it is executed, may reasonably or probably produce death.

7. SAME. . . .' .'
That the 116t producing death was intentiOlial may be 'found from the nature of

the act done, and the way it is done, tbe character of the weapon used. the way it
was used, IPld tbe result produced by such use. This is. upon the principle that
every man by the law' is held to' intend the natural, reasonable, ordinary, and
probable consequences of his act. .

B. SAME-MALICE. ,
The peculiar distinguishing trait of mUrder. the grand criterion which distin-

guishes it from other homicides, is malice aforethought. ,Malice atorethought
means an intention to do such bodily harm as may produce death in the absence of
mitigating facts or justifying circumstances, or a formed design to do such mis-
chief as may endanger life, or it is an intent of the mind and heart which prompts
the doing of a wrongful act without just or excuse. or in the absence of that
which jnstifies the act, or which reduces the grade of tbe crime.

II. SAME-E't'J»ENCE. '
The. f'¥Jt tbat an act is willful, aud done. with malice aforetbougbt, is necessarily

a circumstantial fact, for they areof the mind and heart. and there never can be
presented to tbe jury direct or positive evidence of what was tbe intent of a man's
heart at .the .time of doing an act. TlJese e1emllnts of murder must al·
ways be establisbed by circumstantial.evidence.

to. TO COMMIT FELONY.
If a nUJDber of persons enter into an agreement to commit a criminal act, and

proceed to execute such conllpiracy, and .in the execution of. it a person is killed by
one' 01 such conspirators, aU who have entered upon tbe commission of the crim-
inal act, and coutinue in the execution of it up to the time of the killing, are guilty
of the crime of murder, pro:vide\l tbe act agreed to be done is one whicb from its
nature; 0'1' the way it is to be executed, may jeopardize, or is dangerous to. life, or
homicidal· in cbaractercThis is' because aUperaons must, he held to intend the
necessat;Yl/.nd natural consequences of thlilir acts. An agreement to commit a rob-
berY'ie'l/.nagreement to'do such an act that if a person is killed in the execution of
.it alj. w.l!o in the oonspir.aoy to rob; ,and are aiding in executing it at the time of
the are guilty of murder, for the of robbery is homicidal in itsacter; . '; , " . , .

11. SAO.., .
Wl;leu, the llolawful act be done is not of a dangerous or homicidal char-

acter, .llfo' does. not. necessarily or probably require the use ofsu«h
force oil as. may naturally or probably, produce death, and a pe'rsOo'is killlid
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by one of the conspirators while such act is being done, such killing is regarded by
the law as collateral to the conspiracy to commit the other crime, and he only who
does the killing is liable'for such killing.

12. ARREST WITHOUT WARRANT.
If a felony was actually committed, a private person is justlfl.ed in arresting

without a warra'nt one whom he has good reason to believe to be of it, even
though the person arrested should afterwards be proven to be innocent.

18. FEJ,OloiY-PRINCIPAJ,S.
All who are present either actually or constructively at the place of crime, and

are either aiding, abetting, assisting, or the commission of a crime, or are
so present for such purpose, are principals in that crime.

14. EVIDENOE OF COJ,UTERAIo OFFENSE.
If evidence offered in a case is relevant or pertinent to the point in issue, or

tends to prove the crime charged, or any element of it, it is not incompetent, al-
though it may show the commission of another crime independent of or discon-
nected with the crime e. g.. if proof of a collateral offense, such as a rob-
bery, tends to identify the defendants, it is relevant eVidence, and admissible, and,
being admissibie, it cannot be exciuded because it shows defendants have commit-
ted another extraneous 'offense.

(Syllabus 1YY the Oourt.)

At Law.
The defendants were indicted for the murder of one John Dansby, Ii

colored man. The government charged that the defendants, together
with"al1otherparty, committed the cri!De of murder, by.killing Dansby
.whlle they pting to rob him. After the evidence was all heard,_
and tqe argument of had closed, the, court charged the jury, and
afterwards they returned So verdict of murder.

William H. H. Claytrm, U. S. Dist. Atty.
George A. a"ace, J. C. Byers, and N. L. Marmon, for defendants.

PARKElt, J., (charging jury.) The defendants, John Boyd and Eugene
Stanley, are before you charged with the crime ofmurder, for having
on the, 6th day of April, 1890, at the Choctaw Nation, in the Indian
country, taken the life of John Dansby, a negro, and not an Indian, by
willfully, and with their malice aforethought, shooting him with a gun.
That, in short, is the first count of the indictment.
The second count charges the same set of facts, with, the exception of

the allegation going to the jurisdiction, and that differs from the first
count in the indictment by alleging that Eugene Stanley and John Boyd
were white men, and not Indians. The proof, without any controversy,
shows that Stanley is an Indian. Therefore, you will confine your find-
ing, if it should be a verdict of guilty, 'to. the first count in the indict-
ment, as the proof shows that fact with reference to Stanley, if you
shoulq find him guilty. If it shows such other facts as are necessary to
give the court jurisdiction as are alleged in the first count of the indict.-
ment, then your finding will be on tbat count, provided you shall find
a verdict of guilty. If you should find a verdict of not guilty, it may
be general in ,its chaiacter, and it would be responsive to both charges.
Now, you have had the facts that have been offered before you oneither
side of this case. From these facts you are to get at the truth. y.ou
are not enabled by that alone to arrive at a verdict, because there is some-
thing else EiQters these truths you
fr()mtbewitneS$6sin the case, and that is the law that is applicable to
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toe truth, whatever it may be. These two elements enter into every
verdict of a jury,-they go to make it up. Under the method of pro-
cedure in the courts of justice of the country the rules of law that may
be invoked on either side of a case are given by the court, leaving it to
you to make the application of such rule as is applicable to the truth in
your judgment. Now, it becomes necessary to see what elements enter
into this case,-elements that are to be derived from the truth of the
case,-what facts you must find in order to enable you to find that this
case is one of murder. You must find, as a jurisdictional fad, to start
with, that John Dansby was a negro, and not an Indian. If he was a
colored man, or a negro, by blood, that makes a primafacie case of juris-
diction. It makes a case of jurisdiction that is good until it is over-
thrown by proof showing a state of case that would divest the court of
juristliction. There has been evidence offered in the case going to show
.. is true statU8, offered for the purpose of showing that by blood he was
a colored man, a negro, and. further showing that, under the law of the'
::!nited States revivinga< clause of the treaty of 1866, entered into be-
tween the government of the United States and the Choctaw Indians,""'-
reviving, I.say, a clause or an article of the treaty of 1866 that had
lapsed by limitation,-instead of becoming a. registered citizen,or a citizen.
l>y adoption of the Choctaw Nation, as he might under the law of con-
gress, he registered forthe purpose of receiving the $100 tnatitwaspro-
vided each colored man should receive who saw proper not to become a
citizen, but to elect to leave the country. In order to make him a citizen
of the Choctaw Nation, under the treaty and laws, so that ·this court.
would not have jurisdiction of a case where parties upon the other side
of it (parties, say, thlltwere charged, as these defendants are, with crime)
were Indians by blood, or either one of them, in order to divest the
.court of jurisdiction the evidence must show that John Dansby was reg-
istered as a citizen of that country; that he elected to become a citizen,
.and registered as such. Then, under the treaty and the law, he becomes
.a citizen as though he was an Indian by blood as far as the jurisdiction
.of this court is concerned. In a case where a party who may be charged
with a crime as an Indian by blood, or by adoption, and the proof fails
to show that, but shows that he registered for the purpose of receiving
his $100, then his statU8 as a citizen of the United States is not changed.
He continues to be a citizen of the United States, as is in effect alleged
in the first count of this indictment. The purpose of that allegation ie
to assert that he is a citizen of the United States, because negroes or col-
ored men, as well as white men alldall other kinds ofmen , arejurisdic-
iional citizens, eX0ept these people who are exempted from the jurisdic-
iion of the courts of the United States, called "Indians," either by blood,
or those who may become such by adoption, to such an extent as to di-
vest courtsofthe country of jurisdiction over them. Now, you are to
look into that. question first, because that is a pl'eliminarystep to be
taken by every jury in a case; to ascertain and pass' upon the question
J1S to whether or not the court has a right to try; whetheror:notyou
.have a right as a jury in this court to sit in judgmeriLupon the (merits
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of the case; and to pass upon fhe· merits. If the eyidence shows that
state of case, then I say to you that under the law the court has jurisdic-
tion. Now, Jet us see what other things enter into this charge. By
taking themin detail, and letting our minds go back to the evidence that
has been offered, we can more easily understand the nature of the charge
than when we undertake to consider all the propositions at once. Let
us, then, go about this thing in detail. Let us take it up and examine
what propositions enter into this charge to make it up. In the first
place, the proof must show that ,.this man who is alleged to have been
killed by these defendants is dead. That is the firstthing,-that John
Dansby is dead. You must find that from the evidence. Secondly, that he
died ,by violence of the kind named in the indictment j that is, he died
because of the injury inflicted on him of the kind named in the indict-
ment. The indictment charges that Dansby was shot with a gun, and
ihat he died· 'of a wound so inflicted. Now, you must be satisfied of
that, that is to say,he wasshot with a gun, or a kindred weapon, such
as a ,pistol j that the wound was inflicted upon him as is charged in this
indictmt'nt, and in consequence of the infliction of the wound he died,
the wound 'thereby causing his death. That is the second proposition
you are to inquire into from the evidence, to see whetheritis established
or nott and of course you will understand that all these propositions are
to be established beyond reasonable doubt. Now, of course, upon the
question as, to whether the wound produced the man's death or not, you
can only B,nd it inferentially at best. You take into consideration the
oharacteriofthe wound, the part of the person upon which it was ill-
flicted,the condition of the man at the time of receiving the wound, his
conditiontbereafter, and when he died,and if you are satisfied beyond
a reasonable doubt that that produced the result called "death," and
satisfied ofthaHrom the testimony,why that proposition is established.
Now, there is a third proposition .that is necessary to be estahlished,
that is that the act of shooting was done willfully, and with malice afore-
thought, because these are features which go to make the charge murder.
A man maybe killed, and may be killed by having received a gunshot
wound, buttinless he ,is willfully killed, and killed' with malice afore-
thought, his killing is not a case of murder. Therefore these things are
to be looked into. You are to see whether from the facts and circum-
stances of the case the kiud of a proposition is presented in which is in-
volvedtbis element of the crime of murder. Now, you cannot tell
whether these elements exist or not until you know' wIu;:t they are, for
the reason that they have what is called a "technical" or" legal" meaning
attached to them. The word "willful", and the phrase "malice alore-
thought" have a meaning that the law gives to them, and it is that mean-
ing by which you ,are to be controllodjit is that meaning of tbese words
that you are to be governed by in your deliberations. It is peculiar to
acbarge of crime of this:· kind. It is',sometiOlescalled a "legal mean-
ing" that is a1ltaQhed totbese words. Therefore it is necessary, right, in
this connectiol1.l',tbat you should have;thedefinitibn of these words, or
of the word "'wi,llful" and the phrase"malicea.forethought,"-the defini-
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tion that the law attaches to them,-because you are sworn to try this
case by the law and the evidence.
The word "willful" as used in oonnection with the charge of murder,

such as that which is preferred in this indictment against these defend-
ants, means an intentional killing, and not an accidental killing. It
means an act which results in·death that is intentionally done, and one
that is not accidentally done. Now, there isa great difference between
that which is in the law accidentaland that which is intentional. 'l'he
law fastens intent to everyactthatisnot an accident. Every act that

death that ,is outside of the definition of the word "accident"
is intentional in the law, whether it grows out of a specific design to take
life or whether it grows out of gross carelessness, or whether it arises
from a condition of mind that prompts the possessor of that mind to be
engaged in Bomeotber wr<}ngful or criminal act, and, in the execution
orit a life is taken. That ",liichis an accident in the law is something
that <><lours after the exercise ,of the care that the law requires to be ex-
ercisedto prevent 'its When a man exorcises the amount
of legal ,care exaoted by law. and something occurs beyond that, that is
not his willful act, Thelaw'recogniztls that he does nat do it willfully.
But when he does. an· act which naturally or reasonably or probably.
from its nature, and the way it is done, produces a certain result, that
is held robe an intElntiori"I. result, because the act as done in that way
is intentiolllll;and whetlever the act is done, and it iean act that may
naturally or 'probably produce a certain result, whelileverthe act is done
intentionally the result'is intentional. For example, if a man, presents
a gun at'linother and fires it tlthim, the fact of drawing the gun 'and
presenting it shows that bewillll what he does, shows thatthat act is a
willful act' upon his part. And·when that state of facts exists, the act
of presenting'and firing the· gun is recognized by common observation
and common experience as a willful act. If that act produces death,
because. there is a known connection between the act and the result
which is probable, which is usual, and which is reasonable, the party
is said to have intended the' result, and consequently· to have willed
the result. Now, intent issotnething that can be found only by infer-
ence. It can only be found by the· circumstances in the case, by the
nature of the act done, and, the WilY . it was done, and the character of
the weapon bearing in mind that the law holds every man to know
the nature of the weapon that heuBes, the purpose f6r which it is con-
structed; 'and the results that naturally and reasonably are produced by
it. That iSl'ecognized by the law as a matter of common knowledge
within the mind of every man who has arrived at the yeara of discretion.
For that reason, when a man presents a gun or a pistol at another, and
shoots it at him, the law says he intends to kill him, because the killing
is a result that is natul'al or probable'or reailonable.
Now award in this :connection as to how you.may find thattheact

was willfully done: , ,..,
"The-presumption that the law recognizes a man is held to

have intended the natural and ordinal'yconsequences pf his act., Every
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sane man, who is a voluntary agent, acting upon a motive, must be pre-
sumed to contemplate and intend the necessary, natural, and probable
consequences of his own acts. If one voluntarily or willfully does an
aot which has a direct tendency to destroy another's life, the natural and
necessary conclusion from the act is that he intended so to destroy such
personIS life. So, if the direct tendency of the willful act is to do another
some bodily harm, and death in fact follows as a probable consequence
of theaet, it is .presumed that he intended such consequence, and he
most stand legally responsible for it; So, where a dangerous and deadly
weapon is' used with violence upon. the person of another, as this has a
tendency to destroy life, or to do some great bodily harm to the person
assailed, ,the intention to take life or .do him some grel;l.tbodily harm is
a necessary conclusion from the act."
You take the act done. Now,. your comrpon observation teaches you

that a: gun or a pistol fired at another within shooting distance of him
will. put his life in danger; it may probably destroy it. For that rea-
son,becaJise. we recognize that, the law says to us when an act of that
kind transpires that any citizen, upon the right of self·defense, may do
whateverJilay become necessary, even to the extent, of taking life, to
prevent danger to life. Such an act is recognh:ed by the common un-
derstanding,of men as being one to life so dangerous, so immediately
impending over the party, and about to fall upon him, that the right
to invoke; whatever means are necessary to turn aside that danger then
and there springs into, existence, ,and is in the hands of the citizen
to be used by him in: the face of such a set. of facts. This may be
done because of the nature of. the act, because ,of its character, be-
cause of the results that are usually produced· by it. This is a good
test of when an act is willful. If that act is willful, UIat is, if the party
draws and presents and fires the gun. the act of drawing and presenting
and firing it being prompted by the will of the party, that act is willful;
and if death ensues the death is w'illful, and that is the way you may
find it. That is the first element of the crime of murder. It is not the
trait that .distinguishes murder from any other homicide, because that
may exist when you kill a man in self-defense,-you do it willfully j and
it may exisLin voluntary manslaughter. But there is something else
which distiaguishes murder from any other homicide, any other grade
of killing, any other grade of man-slaying, and that is the phrase "malice
aforethought." When that exists it is murder. Now, let us see what
is meant by that. Let us get an understanding ofit if we can. Let us
comprehend it fully, that you may make a proper application of it to
the fiwts, in this case. If the facts show that it exists in this case, or
that John Dansby'slife was taken willfully, and this other element sur-
.rounded the transaction known as malice aforethought,. the killing of
J oho Dansby would necesBarily be murder. Now, .what is it? It is de-
finedina'gener.al way,to .be the doing of a wrongfuhct without justcause
or excuse in such a way, and under such circumstances, as to show that
it was done wrongfully, and that it was done in the llbsence of thatwhich
would give the party the ,right to defend against it; or that it was done
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in the absence of mitigating circumstances. Arid it is again as
the doing of a wrongful act without just cause or excuse, and in such a
way as to show tha.t he who did it had a heart void of social duty, and a
mind fatally bent upon mischief. Let us see how the law defines it, and
then again how the law tells us it may be found to exist. It can only
be found by circumstances, because malice aforethought, like willfully,
is something which exists in the mind, and whenever there is thing
which exists in the mind that is necessary to be found to make up the
elements of the case, as you cannot get into the mind to know what is
going on there, (and you couldnot"tell what was transpiring if you could
get into it,) you must learn it in some other way, and there must be
some rational way by which you may learn it, some way that rational
men would adopt, because you are not authorized to adopt any other
Ihethod than that which if! reasonable in arriving at conclusions, and
there is a reasonable waywhiqh is the way that the law recognizes as a
proper way by which men may arrive at conclusions. Ris from the
nature of the transaction, the nature of what takes place, the character
of the thing done, and all the surrounding facts and circumstances that
you are authorized to take into consideration, to see what was the nature
of the thing done" whether it was an innocent act or a criminal act, and
if a criminal act what was the character of that criminal act.
"Malice aforethought is the grand criterion which distinguishes mur-

del' from other homicide, .and it is not so properly spite or malevolence
to the deceased in particular as any evil design in general; the dictate of
a wicked, depraved; and malignant heart, a purpose to do a wicked act;
and it may be either express or implied in law. Express malice is when
one with a sedate, deliberate mind and formed design doth kill another,
which formed design is evidenced by external circumstances discovering
that inward intention, as lying in wait, antecedent menaces or former
grudges, and concerted schemes to do him some bodily harm. So in many
cases, when no malice is expressed. the law will imply it, as when a man
willfully poisons another. In such a deliberate act the law presumes mal-
ice, though no particular enmity can be proved. And if a man kills
Hnother suddenly, without any or without a considerable provocation,
the law implies malice; for no person, except of abandoned heart, would
be guilty of such an act upon a slight, or upon no apparent, cause."
"Malice is an intention to do bodily harm; a formed design to do

mischief. It has also been defined as a deliberate. intent to kill. It
does not necessarily import especial malevolence towards the individual
slain,but also includes the case of a generally depraved, wicked, and
malicious spirit, a heart regardless of social duty, and deliberately bent
on mischief. It imports premeditation. Therefore there must logically
be a period of prior consideration; but as to the duration of that. period
no limit can be arbitrarily assigned. The time will vary as the minds
and temperaments of men, and as do the circumstances in which they

placed. The human mind acts at times with marvelous rapidity.
Men have sometimes seen the events of a life-time pass in a few minutes
(jefore their mental vision. Thought is sometimes referred to as the.very
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symbol of swiftness. There is no time so short but that within it the hu-
man mind can. form a deliberate purpose to do an act; and if the intent
to do mischief to another is thus formed as a deJiberate intent, though
after no matter how short a period of reflection, it none the less is mal-
ice." .'
"Malice is an intent of the mind and heart, the do'ing of a wrongful

act without just cause or excuse, or in the absence of that which justi-
fies the act, or which reduces the grade of' the crime. Whenever a
wrongful act..is done withoutjust cause or excuse, and in the absence of
mitigating circumstances, which produces death, it is murder, whether it
grows out of special spite or animosity, or a specific design to take life,
or a purpose to do some other act of a wicked and malignant and crim-
inal nature, which because of its nature and the way it is done a human
life is taken malice aforethought· exists" because that is the doing of a
wrongful act without just cause or excuse, which results in murder. It
evinces a formed design to do such mischief as mo.)' deprive a fellow-be-
ing of life."
Now, you learn how it may be ascertained, the existence ofit.
. "Malice is an intent of the mind and heart. There is never presented
to a jury direct evidence of what was the intent of the man's heart at the
time."
You cannot tell by direct proof, bearing in mind the distinction be-

tween these two kinds of evidence, positive or direct proof and circum-
stantial evidence. Positive or direct proof is the proof which shows the
existence of the very thing itself that. you are hunting after. It is the
thing itself that is shown to exist. Circumstantial evidence is proof that
may be equally cogent and equally powerful proof of the existence of
. the thing, but is not the thing itself, but is that which shows its exist-
ence in the shape of the surrounding facts and circumstances, in the shape
of that which attends every transaction in life; which goes to character-
ize it one way or the other; which goes to show eithertbat it was a crim-
inal act, a criminal transaction, orthat it was a transaction that was hon-
est and upright, and void of crime.
"There is never presented too. jury direct evidence of what was the

intent of the man's heart at the time. He is the only possible anddi-
rect witness to that, and if he meant so to testify he would plead guilty.
The existence or non-existence of malice is an inference to be drawn by
the jury from all the facts in the case. The emotions of the heart, the
·processes of the mind, are to us, or to anyone outside of the individual,
exhibited by the acts which the individual performs, and you are enti-

to infer what his intent was, what were the processes of his mind
and the feelings of his heart, by a careful study of the a.cts which he. per-
forms, and all the other external indications which he may have given
ofwhat his state ofmind and heart was. As an eminent text-writer has
put it, there is no case of malicious homicide in which malice is not in-
ferred from attendant circumstances; no case in which it is demonstrated
as express."
.It cannot be demonstrated as express.
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"We have no power to ascertain· the certain condition of a man's heart.
The best we can do is to infer :Msintent more or less satisfactorily from
his acts. Now, a person is presumed to intend what he does; A man
who performs an act which he knows will produce a particular result is
from our common experience presumed to have anticipated that result,
and to'have intended it. Therefore we have a right to say, and the law
says, that when a homicidl'l is committed by weapons indicating design,
then it is not necessary to prove that such design existed at any definite
period before the fatal blow. From the very fact of a blow being struck
we have a right to infer as a presumption of fact that the blow was in-
tended prior to the striking, lilthough at a period of time inappreciably
distant, and thus we frequentJy find the statement laid down in reported
cases and by text-writers that malice is to be inferred froin the use of a
deadly weapon."
That naked statement might be misleading.
"Maliceis to be inferred from the attendant circumstances which sur-

round the transaction, and the jury have a right and it is their duty to
look at these attendant circamstances to see what chal'actel' of act it was,
to see what was the condition of mind of the party or parties who en-
gaged in that act, as being the only way that they can arrive at the con-
clusion as to whether it was an act accompanied with malice aforethought,
or the converse of that, in which there was an absence of that element of
the crime of murder."
Now, anything that shows deliberation, anything that shows a pre-

meditated purpose to do a wicked or willful act that might result in
death, is evidence that may be considered by the jury as evidence of mal-
ice, and ofthe existence of malice aforethought. For instance, the law
lays it down as a principle, if premeditation is shown, if the purpose to
kill directly existed in the mind of the party or parties who killed, or
the purpose to do a willful act that might result in death is shown by the
actions of the party to have had a previous existence, an existence prior
to the time of the killing, that shows the existence of malice aforethought,
provided there is an absence from the case of that state of facts which
goes to show the party had a right to do what he did do. The law lays
it down that the deliberate selection and use of a deadly weapon shows
premeditation, shows that the act was thought of beforehand; and when-
ever a party entering upon, whatever unlawful or criminal enterprise he
may enter upon, prepares himself with a deadly weapon with the pur-
pose of it in a wicked or unlawful enterprise, if it be one of that
character enabling him to consummate and carry out that enterprise,
the selection of a weapon for that purpose is evidence of the existence of
malice aforethought) is evidence of the existence of a purpose to do a
wrongful act without just cause or excuse, in such a way as to show that
the party who does it has a heart void of social duty and a mind fatally
bent on mischief. That is the general definition of malice. It shows a
purpose to do a wrongful act without just cause or excuse. That is
way you are to find it; You go to the killing. You ascertain how the
killing was produced, the way it transpired, the way it was done; you see
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what character' of 'weiponwas used, you see whether that weapon was
prepared beforehand, whether it was deliberately and willfully used at
the time, and in a state of case where the evidence shows that the kill·
ing was willfully done, if there is an absence from the case of that which
shows that the party had a right to so willfully kill upon the law of self-
defense, or that the killing was willful, but there were mitigating facts
attending it, the proof which shows it was willfully done, shows it was
done with malice aforethought; and in a case of that kind the very same
degree of proof that establishes a willful killing would establish a kill-
ing with malice aforethought. _
Now, there are in this case two propositions that it becomes neces-

sary for the court to give you the law upon, and one of them may be
given appropriately in this connection. It is claimed by the govern-
ment that these defendants, together with another party, had entered into
a "conspiracy"-that means an agreement to do a wrong, or to do a crim-
inal act; that is what a conspiracy is-to commit upon these persons at
that place the crime of robbery,either upon Dansby or upon any of the
others there, (it is immaterial which,) or upon all of them. That is the
-claim upon the part of the government, and that this killing took place
while these two defi:mdants, together with the third party, Davis, or My-
ers, who was killed, were attempting to consummate this purpose of rob·
bery; that the primary design was not to kill, but to rob; and that the
killing transpired in the course of the execution of that design; and upon
that state of facts the government claims that this is a murder upon the
part of all who participated in that purpose to rob. While it is dis-
claimed upon the part of the defendants that there was any purpose
to rob, but that the purpose ofthese parties, Dansby and the others,
who were-lltthat ferry, was to arrest these defendants and Davis, and
that,in the course of that attempt to arrest, Dansby and Davis were

claim upon the part of the defendants in the case.
Now, that makes it necessary that the court should give you the law
bearing upon a state of case where a number of persons enter into an.
agreement, or have an understanding either expressly or tacitly entered
into, to couitnit ,the crime of robbery, and in the course of its commission
a man is killed who is an innocent party, and not engaged in the rob-
bery or attempt to rob. It is necessary that you should have the law
bearing upon that proposition', Then, again, because the other princi-
ple has been invoked, it is necessary that the court should give you the
principles of law defining the right of the citizen to make an arrest, stat-
ing to you in what cases he can make an arre8t, leaving it to you to make
the application of whatever one of these principles you think, in your-
judgment, eraccording to the conclusion you may come to from this
evidence, is applicable to the truth of the case. Now, first, as to the
proposition or state of case where there is an agreement or conspiracy en-
tered into by a number of persons to commit a crime or do an unlawful
act, and in the course of the commission of it a person is killed, if the un-
lawful act or crime agreed to be done was dangerous to life,ol' likely to
inflict great bodily harm upon the person or persons who were the ob-
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jects of this crime, or it was homicidal in its character; that .is, a crime
which from itsnatul'e, and the way it was committed, jeopardizes the life
of the party upon whom it was sought to be committed; from its nature
and the way it was to be carried out or committed, or it was of a char-
acter that from the WilY it was committed it would likely inflict great vio-
lence upon the persons of those or of the one upon whom it was to be
committed; I. say when a number of persons have entered into an agree-
ment to commit a crime of that kind, and they proceed to its accom-
plishment, and the crime is of that character that it will necessarily or
probably require the use of force and violence which may result in the
unlawful taking or endangering of life, because of the nature of the act
and the way it is done,-every party to such an agreement who partici-
pates in the act that is sought to be done, which is the primary purpose
of those who entered into it, such as robbery, every party, I say, who
has entered into that agreement, and who enters upon the commission
of the crime in the execution or commission of which the life of some
one is taken, is responsible, or will be guilty of the crime growing out
of the killing, although it may be done by one of the accomplices.
Say, in this case, if the understanding upon the part of these three
parties was to commit a robbery upon Dansby, or any of these men
there, and in the execution of that agreement these two defendants
were participants in that attempt to rob; that is to say, if they were
present at that place, and were in any way aiding or assisting or coun-
seling or abetting the robbery at that time, and some one of the three who
had so conspired, so agreed together, fired a shot which took the life
of Dansby, that sbot would be the sbot of all three; they would all three
be responsible for it. Why is that so? The law used to be that if a num-
ber of persons agreed to do any unlawful act, and the life of an innocent
person taken by anyone of those who had entered first into the agree-
ment and upon the execution of that crime, although the act of killing
might he collateral to the main purpose,. that is, something that did not
necessarily or naturally or probaby spring out of the execution of that
.purpose, they would all be responsible. And there is a case given
away back in the reign of Charles II. (to illustrate this principle) ofthe
killing ofa chicken. Parties went out to rob a hen-roost-to steal a
fowl-to steal chickens-a number of them-no purpose to kill-no de-
sign of that kind. One of them, for the purpose of getting the chicken
wilh ease, fired upon it, and killed the owner of it in his yard, or place
where they were seeking to get it. The courts at that time held them all
responsible for that killing. The courts in this age, with a spirit of
greater humanity, and greater justice, as I believe, draw this distinction:
In a case of that kind all the parties would not be held responsible for
that killing, although the act was unlawful. But if the act agreed to be
done or entered upon by a number of persons is an act which, from its
nature, and the way it is usually executed, would endanger human life
by its execution, they are all responsible for the taking of that life, upon
the principle that is self-evident in the law, and is founded in justice and
reason, that every man who has arrived at the .years of discretion must be
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heMAo have:intended the necessiuiy, natural,' or probable consequences
ofhis 'acts. ,If -anuniber of men agree to do an act which, from its nat-
ure or theway.itisto be done, lsan act that will put human life in
jeopardy, then the putting of human life in jeopardy, or thedestrilction
of human life, is. a necessary and a natuml and a probable consequence
of the act agreed to be'done by the .party, and upon the principle of the
law'r have already announced to you it is but equal and exact justice
that all who enter upon an enterprise 'of that kind should be responsible
for the d('.ath of an innocent person that transpires because of the execu-
tion of, the enterprise then entered upon, and because that enterprise is
one that would natUrally and reasonably produce that result.
Now, the law defines thecharaoter of crimes that, when committed by

a number of persons,all of such persons willbe guilty of whatever crime
results from the commission ofthe first offense. It says robbery is one
of'them. Why?' E.obbery has the very element' that enters into it to dis-
tinguish it,to make ita crime, as that ofviolence upon the person; and it
is.a probable and naturnlandfeasonable consequence ofan attempt to com-
mit that crime thata human life will be destroyed. The very demand ofa
man: who robs, "¥ourmoney or your lifel" implies that human life isin
jeopardy, so that when a number of persons to, and enter upon
the commission of, the crime ofrobbery, and a person is killed, who is
an inn.ocent· person, in' the execution of that purpose to rob, all the par-
ties who have so entered into the agreement, and upon the execution of
the purpose to rob, are equally responsible. The pistol or gun fired is
the pistol or gun of each and everyone of them. There are other crimes
of a like character, and,the law,· l,say, draws this distinction, and bases
it upon a just ground.. It says that any crime which, from its nature,
and the way it is usually committed, will necessarily or probably or rea-
sonably endanger a human life, is a crime that if a number,of persons
agree to commit and enter upon the commission of it will involve them all
in the consequences that ensue. The commission of robbery is a crime
that may cause the death of an innocent person. As I have told you,
robbery is one of them, and arson is another. If a number of persons
agree to commit arson, and go out and burn a house, from the nature
of that orime and the way it is usually committed it necessarily endan-
gers human life. Accounts are brought to us all the time of the destruc-
tion of life, by the firing of buildings, by the destruction of bUildings,
when the crime of arson is committed. Because of the nature of that
crime, and from the very results that may be produced by it, that death
may be produced as a natural and reasonable and probable result, all
those who agree to commitit or enter. upon its commission, or are engaged
in its commission, if some one of them destroys life, as a natural and proba-
ble consequence of the act of arson they are all responsible for whatever
orime grows out of the destruction of the life. The same with burglary.
A number of persons agl'ee'to commit the crime of burglary. That is a
crime which; from its nature, and the way it is committed, probably or
reasonablyoT· naturally jeopardizes-life. So, when anumber of persons
agree to commit that crime and enter upon its commission, and an in-
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nocentperson is killed by one of the p/ilrties, it is the act of all. The
same with the crime of rape. From its character,and the way it is
committed, a human life is ptrtin jeopardy. And when a number of
persons agree to commit thatandenter upon its commission, and a hu-
man life is destroyed, the qestruction of that life, and,the consequences
.of it, fall equally upon all. So' you may take this character of crimes
where the primary purposei as in the caSe of robbery, is directly against
the property of the man sought to be robbed, and in the crime of rape,
the act is directly against the person sought to be raped, and in the
crime of burglary where robbery is the prompting motive, aud in the
crime of arson where revenge is the motive which prompts the party to
destroy the property of another, and because of their nature and the way
they are committed,-from such a set of faetsit arises as a reasonable and
probable and rational conclusion that death is likely to be produced by
them. AU are held responsible for the consequences, if death be a con-
sequence that grows out of the 'commission of an act of that kind.
Now, let us see what the decided cases say upon that. We first Tead

what was decided in the caseo! U. S. v. RoBS, 1 Gall. 624; 2 Crim. L.
Mag. 487, note: "The case of U.,S. v. R088 is frequently cited as sup-
porting this doctrine" I have enunciated. "In that case, which was
upon an indictment for being present, aiding and abetting in the mur-
der of a colored man on hoard the American schooner Pocahontas, it ap-
peared that the prisoner, ,with others, came, on board the vessel, armed
with muskets and other weapons, drove the crew below, wounded two
persons, knocked down t4e,mate, and killed,the colored man." Their
purpose was to capture the vessel, I suppose, as was frequently done at
that time, and run it off into the slave trade, or into piracy. It was
a very COmmon thing even around our own coasts, not very many years
ago, either, for men to watch their opportunity and capture vessels and
run them off and use as piratical crafts. "There was no evidence
as to who inflicted the mortal wound, but it was proved that the seizing
of the vessel was by a preconcert, and with a determination to accomplish
the result, whatever, the consequences, and that the defendant ,was pres-
ent when the killing took place, armed in the samemanner as the others,
and acting astheir chief." , The purpose was not to kill. That was,not
the primary purpose, but to seize the vessel; but the seizing ofthe vessel
by violence and force was the doing of an act which would naturally or
reasonably or probably produce death. For that reason all those who
had ,into that preconcerted action, who had entered upon that
wicked arid unlawful enterprise of possession of that vessel, were
held responsible for the death of the colored man. And here is what
Judge STORy:aaid about it:
"STORY,J.• inhischargetothe jury, said: 'In the present casethe prisoner

and his associates, if the evidence be believed, had entered into a most atrocious
conspiracy, in which they were but too successful. The murder (for there can
be no doubt it was such in some one of the party) was committed in the course
Of the execution of· that conspiracy. It was a natural, though not· a neces-
lary. consequence of the attempt to execute it. Theconspiratorsllppeared to
have armed themselves for the pUl'poseof insuring.success at all hazards.' It



864 FEDERAL REPORTER, vol. 45.

is true that JUdge STORY, in another part of his charge, states the rule as tc.
theresponsi!:>ility of one for the acts of others, done in the prosecution of a
common, unlawful design, in almost the same words as are used in State v.
Shelledy. [8 Iowa, 477,] * * * but he adds: 'More especially the
death tie murder. if it happens in the execution of an unlawful design, which,
if not a felony, is of so desperate a character that it must ordinarily be at-
tended with great hazard to life, and, a fortiori, if death be one of the events
within the obvious expectation of the conspirators.'''
Now, reading from the same author, 486, note, in the case of Ruloff

v. People, 45 N. Y. 213, acase tried before the courts in New York, and
finally appealed to the supreme court of New York; and the supreme
court, in passing upon the question, said:
"If the homicide was committed by one of several persons in the

tion of an unlawful purpose or common design, in which the combining par-
ties .bad united, and for the effecting whereof they had assembled, all were
liable to answer criminally for the act; and if the homicide was murder. all
were guilty of murder, assuming that it was within the,common purpose."
"The evidence showed that the blow which caused the death was inflicted by
one of three burglars while in the act of. robbing the storEl; it was uncertain
whether the accused actually inflicted the blow, and thus the question was
raised as to his responsibility for such an act committed by one of his confed-
erates. Therewas evidence from which to infer a purpose Oll the part of the
burglars of :resisting to the death anyone who should oppose them, and the
charge of the jUdge that sucb such an illegal purpose must have been formed.
before the actual commission of the offense, although not necessarUy at the
time when the parties went out with thecommoiJ. purpose of larceny, is held
by the court to be a cottectstatement of the law."
Here is a that was passed upon' years ago by the supreme court

of Illinois, iuwhich a number of parties had burglarized a house in Chi-
cago, stolen alot of goodS, and some of the parties"':-whether they had
been in the burglary or not they were not able to say-but some of the
parties took these goods and were starting towards a fence-house, with
them,-they call it in the city a "fence-house," a place where they receive
stolen goods,-and while standing in front of that house unloading the
goods the/were interrupted by a policeman, that some one of them shot.
Thecoui't, in that case, said it was not the act of all, because the fact of
unloading these goods there at that place was not an act which naturally
or'reasonably or probably in its execution would jeopardize human life;
but if it had been an act that did put human life in danger, then the
principles of law that I have given you would have been applicable;
and here is what the court declares the law to be:
. "The principle which underlies and controls cases of this character is the
elementary and very familiar doctrine, applicable alike to crimes and mere
civil injuries. that every person must be presumed to intend and is accord-
ingly held responsible for the probable consequences of his own acts or con·
duct. When, therefore, one enters into an agreement with others to do an
unlawful act, he impliedly assents to the use of such means by his co-con·
spirators as are neoessary, ordinary, ,or usual in the accomplishment of an act
of that character. But beyond this· his implied liability cannot be extended.
So, if the unlawful ,act agreed to be done is dangerQus or homicidal in its
character, or if its accomplishment will necessarily or probably require the
use of force or violence, which may..result in the taking of life unlawfully,


