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cure'a judgment thereon; that Whitcombhas-no property in the state of
Colorado, where he resides, or in the state of Wisconsin, where the com-
plainants redide, or in-any other state or territory, as complainants are
informed and believe; out of which the complainants .can collect their
debt, except the property described in the bill; which property, both
personal and real, the complainants:allege:Whitcomb transferred to de-
fendant Coe with intent to hinder-and delay and defraud his creditors;
that -complainants are without remedy at law to collect the debt; that
the property so transferred to Coe was of the value of several thousand
dollars in excess of the .incumbrances -thereon; that the property was
taken by Coe with intent to delay and -defraud the creditors of said Whit-
comb, and especially the complainants; that Coe paid ho consideration
for the property at the time of the conveyance, excepta ‘nominal amount
of one dollar, and that he, executed at thé time of the conveyance of the
property a ?ertam secret trust agreement to Whitcomb, a copy of which
is set, forth in the bill; that the purpose of the transfer to Coe was to pre-
vent the complamants and other creditors' from collecting debts, and to
ensble the said Whitcomb 'to mianage, control, dispose ‘of, and handle
said property, for his own use and benéfit, frée from cliims of creditors,
and ‘particilarly from these complamants, and that Whitcomb has, un-
til about the year 1887, received the proceeds and crops from the real
estate, and has sold a portmn of the: real -estate; and ‘that said trust
agreement was never recorded. Said’trust-agréement; omitting the de-
scription of the property, is as follows:

. “Knowall'men by thedd presents that I, James N. Coe, of the:city of Roch-
ester, in the county of Qlmsted-and state of Minnesota, for-and in.eonsidera-
tion of the conveyance to.me by Orlen P. Whitcomb of said city of Rochester
of the followmg described real estate situated in the county of Olmsted and
state of Minnesota, and known and desngnated ags follows, to-wit, * * *
do hereby covenant and, agrée, for myself and ' miy heirs' to arid with the said
‘Whitcomb, his heirs and: assigns; to hold- said ‘premises A trust for the said
‘Whiteomb for the following purposes, viz.: To.convyey:said. real estate, or
any part or portion thereof, to such person or persons, and-fer such prices, as
the said Whitcomb shall. direct; and I hereby agree to make all such conveys
ances on’ request and ount of the j roceeds of the sale of and for said real es-
tate'to pay to the creditors of said’ Whiteomb siich’ propoi'tmn thereof as he
shall direct, and to account’ to and ‘with ‘the ‘said Whitcomb on demand, for
and on account of all’ moneys: or securities received on said sales, less any
taxes or expenses incurred in the premises; and I further covenant that I
will not convey said-real estate, ar any part, thereof, except as requested by
said Whiteomb; and i in consideration of the premlses and one dollar to me in
hand paid by said Whitcomb, the receipt Whereof is” hereby acknowledged, I
hereby covenant and agree for myself and my heirs' to and with the said
Whitcomb; his heirs and ‘assigns, to convey upon demand to said Whitcomb,
his heirs or:assigns, by good: and-sufficient deed,-all of the real estate herein-
before described, except such :as.shall have been conveyed by his request,
upon being paid the expense of executing said deed, and upon being paid all
taxes and expenses, if any,.incurred in-the premmes ”

There is: also an agreement set forth in the bill by whlch Orlen P
Whitcomb transfers to. said: defendant Coe his personal property, con-
sisting of stock, farm . implements, ete., with power of attorney to man-
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age, control, gell, exchange, or dispose of the property as directed by
said Whitcomb, and to account to the said Whitcomb therefor. This
agreement was not recorded; and it is alleged that: the deeds of convey-
ance to Coe and the agreement were made and accepted with intent to
delay, hinder, and defraud Whitcomb’s creditors, especially the com-
plainants; and to cover up and secrete the real and personal property
of Whitcomb, and to prevent the creditors of Whitcomb from applying
the same upon their debts, The defendant Coe demurs to said bill upon
three grounds, as follows: .

“%(1y That said bill of complaint does not, since the allowance of the said
plea of the said Orlen P. Whitcomb, state or set forth-such a case as doth, or
ought.to, entitle the complainants to;the relief thereby sought and prayed for
from or against this defendant. (2) That the said Orlen P. Whitcomb hav-
ing been by the order of this court dismissed out of this suit, and no adjudi-
cation having been obtained agamst 'him that he is in any way indebted to
the sald complainant; no relief can bé had against this defendant to discover
or ‘appropriate property in this defendant’s hands to the payment of any sup-
posed..claim against the said Orlen P. Whitcomb. (3) That the said Orlen
P. Whitcomb, in the said bill of complaint named, is by the complainants’
own showing a proper and necessary, party to any suit which may be brought
againgt this defendant in this court, touching any of the pretended matters
of eqnity charged in safd bill.”

Dgzms, Kellogg & Severance, for plamtlﬁ's.
. Charles: C.: Willson, for defendants.

Traomas, J., (after slating the facis as above.) This demurrer was argued
before Judge NELBON and myself at the January term of this court, and
taken under advisement.  After a careful consideration of the facts, and
on examination of the authorities cited, together with many others, I
have come to the conclusion that this demurrer must be sustained. I
am unable to see how this case can be determined according to equitable
prmcxples without the presence of the -said Whitecomb. It is his debt
which is sought to be collected. ' He has not had his day in court, and
he cannot be brought in in this action, and compelled to set up h1s de-
fense, if he has one. This court has no jurisdiction over him. He is
alleged to be insolvent,and it is alleged that he has disposed of his prop-
erty to the defendant Coe, both personal and real, with intent to hinder
and . delay his creditors,’ and that the agreement between.him and Coe,
alleged and set forth in the bill, is a secret trust or- device, adopted in
aid or furtherance of the s¢cheme to defraud the creditors.” All these are
important matters, in which said Whitcomb is directly interested. They
are important to the defendant Coe.. . Whitcomb could not and would
not be bound by the decree. His interests are so intimately connected
with the interests of the :parties to the sunit now before the court that I
think he must' be held to be an indispensable party to the complete de-
termination of the controversy. The conveyances and agreements are
fair upon their faces; ‘and the fact that they were not recorded, though
a.circumstance that wounld or might be taken into consideration in deter-
wining the: question of fraud. if all the parties were before the court,
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does not show fraud. In other words, taking the transaction between
Whitcomb and Coe as disclosed by the bill, independently of a purpose
or intent to defraud, which must be established by the complainants,
the court could not find that the transfer was made or received by either
with a fraudulent purpose.

Tt is contended by the learned counsel for the complalnants that the
point made by the counsel for the defendant Coe “that, if Coe is com-
pelled. to pay the claims of: the plaintiffs in this action out of the prop-
erty of Whitcomb, he might again be eompelled to pay it to Whitcomb,
is not well taken, for the reason that the bill alleges that the property
-was conveyed to Coe in fraud of Whitcomb’s creditors; that the purpose
and object of the conveyance was to hinder and delay the creditors of
‘Whitcomb and the grantor.” * And he claims that when a party makes
a conveyance for this purpoese he cannot, under any: circumstances, re-
cover back the property eonveyed, or any part of it, and that the door
of a court of equity is always closed to such; the complainants citing:
Freeman v. Sedwick, 6 Gill, 28; Bolt v. Roders, 3 Paige, 156; Nellis v.
Clark, 20 Wend. 24; Moseley v. Moseley, 15 N. Y. 334;. Peck v. Burr, 10
N. Y. 294; Coppell v. Hall, 7 Wall. 542; Blennerhassett v. Sherman, 105
U. 8. 100; Sweet v. Tinslar, 52 Barb, 271; Lokerson v Stillweil, 13 N. J.
Eq. 358; Marlatt v. Warwick, 19 N. J. Eq. 439. . The proposition is
sound in law,; and, when properly applied, is controlling. Whether or
not the transaction was fraudulent is the important question for the court
‘to determine. Whitcomb is not before the court, and we cannot assume
a fraudulent purpose on his part. A decree in this cage without the
presence of Whitcomb would not and could not bmd hlm in any subse-
quent action against Coe

This court is asked to determme that Whltcomb was mdebted to the
cornplainants upon hotes set forth in the bill in the sum of $5,000 and
over, that Whitcomb is insolvent; and that he has placed his property
in the bands of the defendant Coe by means of a certain deed and a cer-
tain secret trust agreement, with intent to hinder, delay, and defraud
his creditors, especially the complamants,——mthout the presence of Whit-
-comb; and upon the determination of these facts in favor of the com-
plaxnants it is asked to decree that the'deeds of transfer by Whitcomb
'to'Coe be set aside as fraudulent and void as against the complainants,
and that the said fraudulent secret trust and agreement be declared void,
and that the conveyance to said defendant Coe of said personal property
-be declared void, and that Coe render an itemized account, properly stat-
ing all the sums received by him from proceeds of said lands, or the sale
of personal property, or the sale of any lands; that he be required to pay
over to the complainants, to the amount of their claim, all sums in his
hands belonging to Whitcomb, and received from the whole of said. farms,
personal property, or the crops and proceeds of the farms; that: said real
estate be gold, and the proceeds thereof applied to the payment. of com-
plainants’ claim; and for a receiver. Upon well-settled prineiples: of
equity jurisprudence I think the court ought to decline to proceed to tke
determination of these questians in this.action unléss Whitcomb is made



828 FEDERAL REPORTER, vol. 45,

.aparty. The fact that he:iga citizen and a resident of the state of Col-
orado, ;and cannot be: gerved ‘with process that will render him subject
.to-the jurisdiction of this court in this action, does not relieve the com-
‘plainantsiof the difficulty. . The act of February 28, 1839, and the forty-
seventh rule in equity cannot be invoked to aid the complainants. Not-
withstanding the act and rule, this court: can make no ‘decree affecting
the rights of any absent person, and can.make no decree between the
partiea before the court, ‘which. do far involves or depends upon the rights
of an absent person that complete or final:justice cannot be done between
the parties to the suit without affecting ‘those rights. . Mallow v. Hinde,
12 Wheat. 193-198;  Barney v. Baltimore City, 6. Wall. 280-285. The
rights of Whitcomb respecting the amount due, if anything, on the notes,
his alleged insolvency, the alleged fraudulent:purpose and intent in trans-
ferring. the. property to the.defendant Coe, lie at the very foundation of
the claim: of right by the complainants; and no final or complete deter-
mination can be made in this action between the complainants and de-
fendant Coe without affecting the rights of 'Whitcomb. Not only the
rights of Whitcomb are:affécted by the decree, but the rights of Coe, who
may be called upon to account to Whitcomb for the property and in-
terests placed in his bands. No.decree ought to be rendered that would
not protect-Coe.: ' As.was said in Mallow v. Hinde, supra:

“We do not put this case upon the ground-of jurisdiction,but upon a much
broader ground, which must equally apply to all courts of equity, whatever
may be their structure as to Jurxsdictlon.—we put it.upon the ground that no
court can adJudlcate directly upon a person’s rlghts without the party being
exther actually or constructively | before the couit.”

In Barney v. Bultimore City, mpra, tbe court, speakmg through Justice
MiLLER, says: et
“The:learning on the subgeqt of parties to sults in chancery is copious, and,
within a'limited extent, the prmciples which govern their introduction are
fexible. There i8 a class of persons having such relations to the matter in
eontroversv. merely formal or otherwise, that; while they may be called proper
‘parties, the'court will take no account of the omission to make them parties.
here is another class of persons whose relations to the suit are such that if
their interest .and their absenee. are formally: brought to the attention of the
conrt it will require them to be made parties if within its jurisdietion, before
deciding the case; but if this cannot be done, it will proceed to administer
‘such relief a8 may be in its power between the parties before it. And there is
& third class, whose interests ih the subject-matier of the suit and in the relief
sought'are g0 bound' up ‘with that of the other parties, that their legal pres-
ence as parties to the proceeding is an absolute necessity, without which the
court cannof proceed. In such cases the court refuses to entertain the suit
<When these parties cannot be subjected to its jurisdiction.” .

" 'We think the facts of this case as disclesed by the bill come: clear]y
thhm the third subdivisioti of the above rule. ' The case of Elmendorf v.
Zhylar 10 Wheat.'152, cited by’ complainants’ counsel to sustain the
bill; is explained in Mullow'v. Hinde, supra. - In that case the supreme
court speuking through Justice TRIMBLE, says: ‘7

“In that case the right of the party before the court did not depend upon
the party not before the court. Each of their rights stood upon its owninde-
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pendent basis, but the ground upon: which it was necessary, according to gen-
eral prineiple, to have both parties before the court, was to.avoid a multiphc—
ity of suits, and to have the whole matter settled at once,”

And the court further says in that case:
" “Thougl the rules as'to parties in'equity are'somewhat:flexible, yet where
the court can make no decree between parties before it upon their own rights,
which are independent of the rights of those not before it, it will not act.”

We do not think the case of Northwestern Pavement Co. v. Norwegion
Seminary, 43 Minn. 449, 45 N. W. Rep. 868, inconsistent with this opin-
ion. Inthat case the subcontractor brought suit to enforce a mechanic’s
lien, and named the contractor, Evans, as one of the defendants, but no
summons was served on: Evans. .. It was suggested that Evans was a nec-
essary party, and, as he had not been served with summons, the defend
ant corporation claimed that it was entitled to judgment on the merits,
In answer to defendant’s suggestlon the court, gpeaking through Mirce-
BLL, J., says:

' “Inasmuch as the contract relation between the owner and the original con-

tractor and the confract relation and state of accounts between the origi.
nal and subcontractor must be ‘adjudicated upon before the lien can be estab-
lished in favor of the subcontractor, and #s the judgment in any action be-
tween a subcontractor and the owner would not be conclusive on the interme-
diate contractor, we think the better and proper rule is that, in an action:by
a subcontractor to enforee a lien, the original contractor is a necessary party de-
fendant; % "% % but the fact'that the contractor i not made a party will
not-entitle the owner to a judgwnent on the merits. Where he is not named
as adefendant in the title of the action, the defect of parties must be taken by,
demurrer.or answer. 'Where he'is 80 named, but has not in fact been made a
party by the service of summaons, it may not be entirely clear how the defect
can be taken advantage of. It certainly ‘cinnot be by demurrer, and there
seems to be a ditficulty in the way of requiring it to be done by answer. We
think the proper practice is, when the plaintiff moves the case for trial, for
the court, upon its attention being called to the defect, to-continune the action
or delay the trial until the contractor is brought in as a party. If the plain-
tiff has unreasonably delayed in making service of the summons on him it
might be good grounds for a motion to have the action dismissed.”

If Whitcomb was before the court, I do not think the fact that no
judgment hag been obtained on the alleged indebtedness would necessa-
rily avail the defendant. Case v. Beauregard, 101 U. S. 688-690. I
think the view I take of this case is fully sustained by the following ad-
ditional authorities: Shiclds v. Barrow, 17 How. 130; Gregory v.-Swift,
39 Fed. Rep. 708; Williams v. Bankhead, 19 Wall. 563; Bell v. Donohoe,
17 Fed:. Rep. 710; Dormiizer v. Bridge Co., 6 Fed. Rep. 217. 1t fol-
lows from the conclusion reached that judgthent dismissing the complaint
must be entered, but it may be without prejudice, and it is accordingly
so ordered.

NEewson, J. I concur in the foregoing opinion. Whitcomb is'an in.
dispensable party, and must be before the court to insure a fair trial,
His'interests are directly involved. - Even his indebtedness is not fixed,
but is open tocontroversy; and, as stated by the supreme court in Ribon
v. Railroad Cos., 16 Wall. 450:
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...*The rule in equity as to parties defendant is that all whose interests will
be:affected by the decree'sought to be obtained must be before the court; ani
it _sugg persons cannot:be reactied by process: * * % the bill must be dis-
missed.”

.. This case is not within the exceptions to this rule.

McCALQ v BANE et al.

! (Cireuit Court, D. Oregon. - April 20, 1891.)

1, AMENDATORY ACr. G . .

_Act Feb, 25, 1889, (Sess. Laws, 75,) ertitled * An act to amend section 8101 # * #
‘of the' Annotated Laws of Oregon, ” in' which said section is set out as amended, is
not in conflict with either section 20 or 22 of article 4 of the constitution of Oregon,
as expounded by the supreme court of the state in State v. Phenline, 16 Or. 107,
‘17 Pac. Rep. 572, - RN C

2. IpeEMm. : .

- Said section, as amended, not only makes an illegitimate child the heir of its

mother, but legitimates it, so that it may inherit through its mother, provided the
arents were “formally married, ”——married in form,—and “lived and cohabited as
usband and wife, * although such marriage may be void in law.

8. DEED, DELIVERY OF. . ’ S .

- The delivery of a deed by the grantor toa third person; to be given to the grantee
at.ence, or on the happening of some future event, as his own death, is a _good

resent delivery to the grantee, and vests in him the estate of the grantor; but it

s otherwise if the grantor reserves to himself any futiire control over the deed.

4. INTEREST IN SUBJECT-MATTER OF SUIT. : : )

+ The plaintiff having conveyed to another the “undivided one-half ” of the property
inyolyed in this suit before the commencement of the same, and it appearing that
she claims as the heir of her father, and that as such heir she could not be entitled

“to more than one such half, she is without interest in the subject-matter of the

* ‘/ suity, and cannot maintain the same.: . '

5.: CoNSIDERATION IN DEED,- . . . " : . . C Co
. The eonsideration in a voluntary conveyance cantiot be contradicted or disproved
by one claiming under the grantor, by matter subsequent, as by descent, for the
purpose o6f impdiring the effect or operation of the same. , .

8. Casp in JUDGMENT. o o S

Plaintiff in her bill alleged that her father, James B. Stephens, being o0ld and in-
capable of transacting business, was induced by the defendants to convey all his
property to them, to the exclusion of the plaintiff, his lawful heir, and that said deeds
were void for want of capacityin the grantor, and therefore ought to be set aside, and
the plaintiff admitted to herinheritance. Found, that thie plaintiff, yearsbefore her
father’s-death, and continuously thereto, had so conducted herself as to incur his
serjous displeasure, and that such conveyances were made by him after long and
careful considération, free from the'influence, persuasion, or suggestion of any one
for the purpose of bestowing his property on the defendants, his relatives and
friends,.for reasons satisfactory to himself, and commendable generally, and to ex-
clude the plaihtiff from any benefit thereof; that at the time of signing said deeds
Stephens: was' both mentally and physically capable of exécuting the same, and
fully comprehended the nature and effect thereof, the :details of which he had
planned in hismind long before, and then and there duly delivered the same to'a
third person, for the grantees therein named. : . .

{Syllabus by the Court.)

In Equity.. . . - = . )

W. Scott, Begbe, John Gearin, and William B. Gilbert, for plaintiff. )

James, K. Kelly, Emmet B, Williams, and Paul R, Deady, for defend-
ants'. (R ST . o L. e ) P
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