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“Nor shall any circuit or district court have cognizance of any suit except
upon foreign bills of exchange, to. recover the contents of any promissory
note or othér chose in action in favor of any assignee.”

But this suit is brought to perfect the record title to the stock,
and not to recover the contents of the stock in the sense of that
word in these statutes. The suit is not upon the shares of stock
to recover dividends which would be their contents, but is for the
shares of stock to perfect the right to the dividends as they may
accrue, and the right to sue for them in whatever may be the
proper jurisdiction when they have accrued. Deshler v. Dodge, 16
How. 622; Corbin v. County of Black Hawk, 105 U. 8. 659. The juris-
diction kept away from these courts dppeirs to be that of enforcing choses
in action in favor of assignees to recover what they will bring. The
cases cited inbebalf of this motion, where jurisdiction has been denied,
were all brought for that purpose. - Shoecraft v. Blozham, 124 U. 8. 730,
8 Bup. Ct. Rep. 686; Corbin v. County of Black Howk, 105 U. 8. 659;
Bradley v. Rhines, 8 Wall. 393; Coffee v. Bank, 13 How. 183; Mollan v.
Torrance, @ Wheat. 537; Turner v. Bank, 4 Dall. 8. An action in favor
of an indorsee of a promissory note against his immediate indorser ac-
crues to him, and he can maintain it in the courts of the United States,
notwithstanding this statute. Although he is an assignee of the note,
he is not an assignee of this cause of action. Mollan v. Torrance, 9
Wheat. 537; Coffec v. Bank, 18 Hew. 183. Jurigdiction concerning
choses in actlon which have been assigned does not, appear to be prohib-
ited unless the cause of action has been assigned, and is for the contents
of the chose. That is not the case here. The refusal to trapsfer the
stock was made to the orator, and that furnishes the ground of this bill.
1ll‘he contents of the stock are not here sought to be recovered. Motion

enied. & .

CONNERQ v. SEAGIT CUMBERLAND Co'Ai Co. B
(C’{a'cwtt Gourc, D. Wasm'nqwn. March 18 1891.)

menu, CoUrTs—REMOVAL) OF CAUSE—TIME FOR Rmovu.. :
The voluntary appearance of defendant, and demurrer, in a state court, befora
- expiration of the time within which he was required to piead in no way limits his
right to file a petition and bond forremoval of the cause to thé federal courtat any
-~ time before expiration of such time. Act Cong. March 8, 1887, provides that he
- may file the petition for removal “at the timse, or at any time before” defenda.nt ls
«~ %“required, ” by law or rule of court, to answer or plead

Act Cong ‘March 3, 1887 (24 St 554) relatmg to the removal of
causes from the state. tp the federal qourt, provides: that “ whenever any
party, entitled to removeany suit, - * % . mayidesire to remove such
suit from a state court.fo the cirenit; court of the United States, he may
make and file & petition in such suit in such state court, at the time or
at any time before.the defendant. js required, by the laws of the state or
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the rule of the state court in which such suit is brought to answer or
plead ‘to the declaration or’ ‘complaint. * * *
" Lindsay & King and Moore & Turner, for p]amtxﬂ‘

John Y 08trander, for defendant,. .

HANFORD, J. The plaintiff has moved to remand this case to the stat
cotrt in which it was commenced, on the ground that the petition ané:'
bond fot removal to this court were not filed until the right to remove
had been lost by expiration of the time linit, Whatever the facts may
be as to the service of the Jurlsdlctlonal process upon the defendant, the
proof of service contained in‘the record is unsatisfactory, and I consader
that it would be unsafe to hold such proof.to be sufficient. I shall there-
fore decide, the issues presented by the motion, assuming it to be a fact
that the summons has'not been served upon the defendant.

+ Ten days prior to filing the petition and bond for remioval the defend—
ant entered' a voluntary appearance in the state court, by filing a general
demurrer,and the plaintiff contends that with the ﬁlmg of said demurrer
the time allowed by law and the rules of the state court for answering
expired, and, that being the time limited for filing a petition for removal,
the right to remove expired simultaneously. I think, however, that
by the act congress intended to and did prescribe a general rule by
which to measure the time within which a party having a righs to re-
move g cause may claim such right; and while it is true, as held in cases
cited by counsel for the plaintiff, that neither the parties nor the court
can, by any special ruleor stipulation enlarging thetime for answering in
a particular case, also eenlarge or extend the time for making application
to remove a cause, it is equally true that by no act of the parties or spe-
cial rule of court in a particular case can the time for filing a petition to
remove be abridged. I do not mean to say that the right to remove
cannot be waived, but, so- long as the right remains, the limit of time
within which it may be exercigsed is not subject to any change. In the
case of Gavin v. Vance, 38 Fed. Rep. 84, this question was passed upon,
and the same conclusion was reached by Judge Hammonn, In his opin.
ion on page 92 he 82y8:

“Furthermore, I am of the opinion that the filing of the defendant’s answer
in no way affects his right of removal by imposing any limitation of time upon
it, under this act of congress. The original judiciary act of 1789 did require
that the defendant proposing to remove a case should file his petition ¢at the
time of entering bis appearance in such state court,’ and under that act the
right of removal was gone after any plea or answer was filed. Act 1789, c.
20, § 12; 1 8t. 79. But this uct uses entirely different language. It does not
at all say that the petition ahall be filed the first thing that is done on appear-
ance. The conduct of the defendant is not referred to in defining the limita-
tion of time, nor is any act of his designated as fixing the termindl point.
The laws of the state and the rules of the ¢ourt determine the time by fixing
a period when his right to anawer or plead terminates. To illustrate, it is a
familiar law and rule of court or practice in cases at law that the plaintiff has
the first three days of the term to file bis declaration, and the defendant twe
days thereafter to plead, eté. - Now, often the plaintiff files his declaration be-
fore the term commences, and the defendant pleads immediately, or it 4 &l
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done on the first day; and, surely, such a premature and voluntary action can-
not be said to close the right of removal under this act of congress, but the
expiration of the two days allowed the defendant to plead would close it, per-
haps whether he actually did plead or did not.”

The opinion in the case of Lockhart v. Railroad Co., 38 Fed. Rep. 274,

cited by counsel for the plaintiff, was also written by Judge HaummonD,
and he therein refers to the case of Gavin v. Vance, and plainly adheres
to his views therein expressed by distinguishing it from the case then
under consideration. This will be made apparent by the following ex-
tracts from the latter. opinion:
_ “This court held in Gavin v. Vance, 83 Fed. Rep 84 '92, that the ﬁlmg of
an answer prematurely —that is, before the. time specifically fixed by the
statutes or rule of court—did not terminate the right of removal, and that a
removal petition filed before the time allowed for pleading had expired was in
time. * * * In Gavin v. Vance, supra, the answer that was filed, and
which was held not to terminate the right of removal, was filed before the
time which was fixed by a day certaln ‘to plead, which is not the case here.”

The appearance -entered in th's case brought the defendant for the first
time within the jurisdiction of the.court, and it was entitled, by law
and the rules of the court, to at least 20 days thereafter within which to
answer or plead. As the petition and bond were filed within that time,
there is no ground for this motion to remand.

STATE ex rel. TILLMAN, Gover:nbr,' e al. v. Coosaw Miv. Co.
(Circuit Co'urt. D Smlth Carolina. April 21, 1891.)

1. FEDERAL Comn's—REMOVAL ‘OF CAVSES‘—-JU‘RISDIOTION—-J UDICIAL Noncm.

Where a complaint in the state court alleges that co glamants clalm under a

designated staté act, not set outin full in the complaint, and that defendant’s claim

arises under a previous designated.dct, alleged to be contrary to the state constitia-

tion, the federal court, on defendant’s petition for removal, on the ground that the

“+ later act was contrary to the United States constitution, as impairing the obllga-

tion of their contract under the former act, will take Judiclal notice of the acts in
determining its jurisdiction. )

3, BaME—PETITION FOR REMOVAL-—RECORD,

The petition for removal of a cause from a state to the federal court is part of the
record, and will be considered by the federal court in determining its jurisdiction.

8, SamMEe. .

‘When the petition ‘for removal to ther:federal court and the bond are.filed in the
stage court, the jurisdiction 01' the latter ceases, and of the former immediately at-
taches.

4 SaMr—COURTESY T0 StATE COURT. '

Where the judge of the state court in vacation passes upon the petitmn for re-
_moval and bond, courtesy does not require the federal court to withhold action.

5. SBame—Comiry,

The question of comity between the federal and state courts does not arise on re-
. moval of acause.

In Equity. - ‘ . R
Y. J. Pope, Atty. Gen. Mitchell. d’c Swith, and George S. Mower, for.
plaintiffs,



