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inal, leaving nothing to the libelants beyond the vindication of the law
after the expenses of the litigation other than taxable costs are paid.
This is substantially right, for the evidence shows that the main dam-
ages actually suffered wert voluntarily incurred by libelants, and did
not necessarily follow from the breach of contraet; in short, that libel-
ants rather insisted on enhancing damages. :

Let decrees go for the libelants. in the same terms and for the same
amounts as in the decrees.given by the district court.

THE SHAWNEE.

McKENNA e al. v; THE SEAWNEE,
(District Court, E. D. Wisconsin. April 18, 180L)

SeAVEN—WAGES—MUTINT.

Libelants were seamen on the schooner 8., which while at anchor during a heavy
head-wind had her windlass carried away. The crew then refused to get the ves-
sel under way, demanding that the vessel be taken to the nearest port for repairs,
or; in lieu thereof, that they be paid $50 each additional wages. Her sea-going
qualities bad not been seriously impaired. But one of her two large anchors was
lost, and the windlass, though a convenience, was not e¢ssential to her safety. After
urging the men to do their duty without success, moved by the lateness of the season,
and the difficulty of procuring another crew in that locality, he made the promise,
and entered it on the shipping articles. 'Upon arrival in pott; their wages as orig-
inally: contracted for were offered to.them, but were refysed, and a libel brought.to
recover them with the additional compensation. Held, that there was no such un-

- seaworthiness as to absdlve libelants from the obligation toserve, and their refusal
:éigerfﬂ;? gggumstances.‘ amounted to mutiny, for which all wages must be decree
e forfeited.

In Admiralty. Libel for wages. :
J.. W. Wegner and M. C. Krause, for libelants
George C. Markham, for respondent.

. JeNking, J.  The libelants at the port of Detroit on the 13th day of
November, 1890, shipped as seamen on board the sechooner Shawnee on
a voyage to Huron, Ohio, for cargo, and thence to-the port of Milwau-
kee, at the stated wages of $2.50 per day and fare home. On receiving
cargo.the Shawnee proceeded on her voyage in tow of the steamer Spin-
ner, with the Godfrey in tow astern of the Shawnee. The vessels ar-
rived off Mackinac on the 22d of November, and on-account of a heavy
head-wind came to anchor. The Shawnee cast her large anchor and
took in her tow-line from the Spinner, the Godfrey still hanging on to
the Shawnee. The windlass of the Shawnee proved insufficient to hold
the two vessels against the head-wind, and was carried away, the God-
frey then coming to anchor. In the forenoon of the next day the mas-
ter of the Shawnee went ashore, wired' the owners of the accident, and
received instructions to proceed. Returning on board, the master di-
rected the mate to call the men from the forecastle to get the vessel un-
der way. Upon delivery of the order the men stated that they: would

v.45F.no0.11—49



70 FEDERAL: REPORTER;, vol. 45.

not turn to until they had seen the. master. .. Upon :going forward, ac-
cording to the statément of the captain, the men stated-that it was worth
a little extra to risk their lives at that season of: the:year: -: The captain
replied that neither he nor the mdte was paitl anything extra, and that
the crew should not ask:it, and returned aft. :: In a.short time he again
went forward, and asked them: if they would turn to. They replied:
they wished something extra; they wished $50 apiece. : The captain re-
fused to pay it, and.they said.ithey “would not turn to, but would :go
ashore first.” The captain returned aft, and, finding the Spinner with
steam up, again applied to the men to resume their duty, but they re-
fused unless they were granted $50 apiece extra, and they then said “the
vessel was not fit to go in.” The master then, in consideration of his po-
sition, the lateness of the season, his inability there to obtain men, and
the consequences of delay, agreed to their demand, and the agreement
was entered, at the ‘demand of the men, upon the shipping articles.
According to the statement of the libelants, they said to the captain
that their lives wete in danger, that they could not risk’ their lives for
$2.50 a day, but, if he would agree to pay $50 apiece more, they would
go with the vessel or else they desired the vessel to go to Cheboygan,
some'16 miles away, for repau’s., The Shawnee having slipped her an-
chor, the vessels proceeded in tow of the Spinner on the 23d, and arrived
at Mllwaukee without difficulty on the 25th. . The llbelants were of-
fered, but refused, their wages “under the ongmal contract, and there-
upen ﬁled their. hbel to recover such wages,—$35 each, and $50 each
for-additiorial compensation.- The respondent pleads duress and com-
pulsioh of the captain with respect to the making of the agreement for
extra compensation; concedes that:the libelants, provided they had per-
formed their duties, were entitled to the sum of $35 each, and '$7.15
each for fare to Detroit; and with the filing of the answer covers the req-
uisite amount into the registry: of the court, to ' be dksposed of .as'the
court may direct.

Undoubtedly seamen are absolved from the obhgatmn to serve if the
vessel be proved unseawdrthy at the commencement of the voydge.
But, undertaking service in a seaworthy vessel, they cannot during the
voyage impose a new contract upon.the master, save in'extreme and -ex+
ceptional cases. - The conditions: must be such that the crew are not
bound to :proceed upon the -voyage, and -are freed from the obligations
of the agreemént of service. :In such case continuance of duty is to be
regarded as a new:service and a:new and voluntary: assumption of risks.
If, through perils of the sea.or otherwise, the vessel becomes so unsea-
worthy that'the voyage: cannoti be prosecuted except at-imminent haz-
atd of life, tlie crew are not ‘bound to proceed upon the voyage merely
because the master in rashness of judgment may choose to proceed. Ul
8. v. Ashton, 2-8um. 13,  In.such cdse, if at sea, they may lawfully.de-
mand that the vessel be taken to the nearest port; if in harber, they
may lawfully refuse further service. To: justify such action, howéver;
the peril of life must be 1mm1nent, and the onug is upon the seamen 't0
establish the justification... - . ERRNEE co ot
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.+ Tam pérsuaded that here was no condition of affairs justifying refusal to
serve. Both the'Spinner and the Shawnee, at the cotnmencement of the
voyage, were fully equipped, and inall respects seaworthy The Spinner
was supplied with two condensing engiries, and was abundantly able to
handlé her tow. The Shawnee carried a mizzen and mainssil, foresail,

and 31b and- staysail; had twoanchors weighing 1 980 and 1 600 potnds,

regpectively, the latter having:75 fathoriis of chain. - She was quite able
to take care of herself, if through stress of weather the Spinner had been’
obliged to let go her tow. - The changed situation, as the result of the
accident, was simply this: That the Shawnee had ‘but one anchor for
use mstead of two, and was without the service of ‘4 windlass, in case of
an emergency requu'mg the use of both anchors, or ‘the speedler detion
of the windlass in weighing anchor. Here was no imminent or proba-
ble danger to life; no rash peril to be assumed; no interposition of the
vis major, fustifying abandonment of thé vessel, or refusal to serve. The
accident was too trivial; theadditional danger Whlch might result there-
from too- remote and speculatlve T do not believe thése men stood ‘in
any fear of life from further prosecution of ‘the voyage. I consider the
claim in that behalf merely pretentious. No other person anticipated
danger from the accident. = The femaleé cook, even, was not disquieted.

By their 6wn showing, their demand was in the alternatlve,—-elther re-
pairs or extra compensation; the former suggested as inducement to the
latter, the principal burden of their song. The fact of their willingness
to serve for exira compensation, without répaits to the vessel, goes far to
discredit their claim that they stood in jeopardy from further prosecu-
tion of the voyage in the then condition of'the vessel.  Men standing in
fear of life do not ordinarily so act. I am convincéd that the libelants
took advantage of the accident to coerce the master to an unjust demand.
The attendant circumstances—known to and relied upon by the libel-
ants—compelled acquiescence. The lateness of the season; the inability
to obtain seamen at Mackinac; the delay attending the procuring of a
crew from below; the improbability that the Spinner would wait upon
such detention; the great-expense attending delay; the probability that
the Shawnee might, through waiting for a crew, be'compelled to winter
in the straits,—all combined to make effective their demand, so far as
the consent of the master could make it effective. It is a grave matter
for a court of justice to give effect to an agreement extorted through the
necessities of the vessel, and by refusal to serve. To sanction such a
demand would be subversive of all discipline on board ship; destructive
of the authority of the master; putting at hazard the ship and its Cargo.
the safety and lives of all on board; disastrous to the interests of com

merce. It would be intolerable to allow the crew to sit in judgmen!
upon the command of the miagter, or to determine the effect of every ac

cident or peril incurred. The primary and paramount duty of the sailo~
is implicit obedience to every lawful command. He cannot be permit

ted to debate”the propriety of ‘the master’s” orders, and courts of admi

ralty will not tolerate any hesitation in prompt ‘and active obedience.

The Elizabeth Frith, 1 Blatchf. & H. 195. - It is only the extremity of
danger that will justify resistance to even the rash and improper exer.
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cise of the master’s authority. Such exceptional cases can be found;
but there resistance was for the preservation of life, compelling unsea-
worthy vessels to return to port. I am referred to no case like the pres-
ent, where the court is asked to enforce an agreement for exorbitant
wages, extorted from the master during the voyage through mutiny of
the crew and compulsion of the surrounding circumstancges. It is to
the honor of the American sailor that no such case can be found., Ac-
customed to the perils of the sea, fearless in the presence of danger, reck-
lesg of his life, prodigal of his meang, his conduct is seldom influenced
by, sordid motive of illegal gain. This, the first, should prove the last
and only case of such kind. The extorted agreement was. 111egal and
will not be enforced..

I cannot rest this declsmn here. I ghould, as I concezve, be derehct
in the discharge of duty, if the court faﬂed,by guitable judgment to
properly characterize the conduct of the libelants, and to stamp it with
the seal of disapprobation. Here was high and aggravated insubordina-
tion to lawful command, challenging the existence of authority; a con-
spiracy of extortion; gross breach of duty; mutinous conduct. Such
acts entail forfeiture of wages of the offending seamen. I.have sought
to deal with this maftter in an indulgent spirit, having regard as well
to the condition of the ¢lass with whom we have to deal ag to the seri-
ous mischief flowing from mutinous ¢onduct.. I have sought for proper
reason to mitigate the forfeiture which the law imposes. I can find
none. There was here no provocation to disobedience; no misconduct
of the master. The conduct of the crew was without excuse or apology;
cowardly and base. There has been manifested no repentance or con-
trition, Subsequent good. behavior may purge the forfeiture, but sub-
sequent service here wag in respect of the extorted agreement.” They
were offered, but refuged, their proper wages. They come to this court
to seek enforcement of the illegal compact, coerced through their insub-
ordination. They ingist here that they shall be rewarded for their dis-
obedience.  They agk the court to,declare that the servant is greater
than the. master, and that the virtual command of the ship shall be
lodged with,the crew. : There has been no condonement of .their offense
by the master or.owners., ;- The payment into court of the amount of the
wages was not. to the use of the:libelants, but subject. to disposition by
the court. - The misconduct here was so. aggravated, the mischief re-
sulting from disobedience so serious, that the mere refusal to enforce the
illegal and extorted agreement would fall ghort of adequate punishment.
The judgment should be such as shall prove effectual to the maintenance
of discipline on shipboard, the upholdmg of the authority of the mas,
ter, and the dlscouragement of mutinous and extortionate conduct. It
" is within the province of the court to impose forfeiture of wages. That
is the extent of the authority here. Such forfeiture, however inadequate
as pumshment for one of the hlghest offenses known to. the maritime
law, will be declared here as fitting warning to others who may be dis-
‘posed to like ingubordination and dereliction of duty. The, libel will be
dismissed, with. costs, and the amount deposited by the clalmants in the
registry ot the vonrt will be returned to them, ‘ .
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WaITE v. THE RANIER.
(District Court, D. Washington, N. D. March 80, 1801,)

LiBEL FOR WAGES—COUNTER-CLAIM. | iy
In a proceeding in rem for wages for services as engineer of a steam-tug, where
it apgears that the wages were earned, a defense in the nature of a counter-claim,
based on evidence that libelant and another undertook to make certain repairs upon
the boat while laid up, and had been overpaid certain sums beyond the work and
materials done and furnished, cannot be sustained if not specially pleaded, and
because it does not constitute a cause of action against the libelant singly.

In Admiralty. Libel for wages.
Edgar Lemmon, for libelant.
W. Lair Hill and M. Qilliam, for claimant.

Hanrorp, J. ' This is a sunit to recover wages for services as engineer
in chief on the steam-tug Ranier. The owners of the vessel in their an-
swer, besides denying that there is any balance due the libelant, plead
payment in full of the wages earned by him, and also plead a’set-
off for moneys advanced and loaned to the libelant at different times
prior to the commencement of this suit. The evidence shows beyond all
question that the libelant earned the wages which he claims, and in:the
testimony of Capt. Scoland, the principal witness in behalf of the claim-
ants, he squarely admits that the sums which he has charged against:the
libelant were neither payments on account of his wages, nor advances
made to him as loans, and there is no testimony whatever to sustain the
affirmative defenses pleaded in the answer. The only defense based upon
testimony is that, while the libelant was employed as engineer, the boat
was laid up for repairs, and that the libelant and.another man entered
into a contract to.do part of the work and furnish materials necessary in
repairing and equipping the boat for a specified price; that the owners act-
ually paid for the work and materials done and furnished by the libelant
and his co-contractor sums aggregating several hundred dollars in excess
of the contract price; and it is contended that the moriey so paid in ex-
cess of the contract price should, upon principles of equity, be applied
as payment to the piaintiff of the wages for which he has sued. I con-
sider, however, that it would be unfair and entirgly irregular for claim-
ants to prevail in this contention. Upon familiar rules of pleading and
practice, to entitle them to recover in any form of action, the contract
referred. to should have been specially pleaded. - It is obvious that there
are special defenpses available to the libelant in any proceeding against
him alone. . If an independent suit were being made against him, based
upon the facts alleged in this defense, ag the contract is not his contract,
but a joint contract of himself and another, and as the testimony shows
that both the contracting parties participated in the performance of the
contract, and each received payments of money from the claimants on
account of said contract, a demurrer for non-joinder of the other contract-
ing party or a pled in abatement could be successfully interposed; and,



