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SrrMsoN v. CLARKE.

©. {Ctreuit Court, D. Washington, N. D. April 10, 1801.)
PUBLI0 LAND—CANCELLATION OF ENTRIES. :

The power of the commissioner of the general land-office to cancel entries of pub-
-+ o lands-after final.propf has been made and a final certificate issued, extends only
to cases of entries made upon false testimony or without authority of law; and
the decisions made in the land department are only conclusive in so far as they
relate to pure questions of fact unmixed with conclusions of law. In a suit for an
injunction to prevent waste, held, upon exceptions for insufficiency, to a plea al-
leging cancellation of the pre-emption entry under which the plaintiff claims the
land pursuant to a decision of the secretary of the interior in & contest proceeding
initiated after final groof, that such a decision containing no special or separate
findings of fact, and ‘only a declaratign to.the effect that the pre-emptor “had not
made his filing, application, and entty in good faith to ;{:propriate the land to his
own use and benefit, as required by law, ? and that he had not “made the necessary
residence, cultivation, and improvement to entitle him to enter said land,” is not

conclusive upon the courts, and that the plea is insufficient.

~In Equity.

Jucobs & Jenner, for plaintiff,
. D. 0. Finch, for defendant.

‘Hanforp, J. Thé'tomplainant elaims ownership of certain land by
virtue of mesne conveyances from one who entered the same as public
land of the United States under the pre-emption law, and obtained a
final receipt or patent certificate from the land-office of the district in
which the lands are situated, after having made the affidavits, proofs,
and payment required by said law; and he brings this'suit for an injunc-
tion to restrain the commission of waste upon said land by the defend-
ant. . The legal title to the land is in the government, no patent having
been issued. The defendant is in possession, claiming the right to ac-
quire title thereto by residence and cultivation under the land laws of
the United States. As:against the prior entry of the plaintiff’s grantor
the defendant in his answer makes the following plea:

“That the special agent of the land department, in his report as to said en-
try and. filings of the said William Carley, charged that the same was not
made jn good faith to appropriate the said land to his own exclusive use and
benefit, as required by law; and that the said pre-emptor, William Carley,
had failed to comply with the law in the matter of the settlement, cultivation,
and improvement of the land. That upon the investigation had upon notice
and appearance of the parties as hereinbeforealleged, the register and receiver
of ‘the land-office found as a matter of fact that the charges so made by the
special agent of the land department were true, and held the said entry for
cancellation; and that upon appeal the commissioner of the general land-office
affirmed the findings of the register and receiver; and that upon appeal to the
secretary of the interior the said secretary by his decision rendered on the 2d
day of March, 1889, affirmed the rulings of the register and receiver and com-
missioner of the general land-office, and held the entry of the said William
Carley for cancellation for the reasons—First. That said Carley had not made
his filing, application, and entry in good faith to appropriate the land to his
own use and benefit, as required by law. Second. That the said Carley had
not made the necessary residence, cultivation, and improvement to entitle
him toenter said land; and that, in accordance with said findings, ordered the
said entry canceled, and that the same be restored to saleto the first legal appli-
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cant; and that by reason of said findings and said order the said entry was
duly canceled in accordance with the rules and regulations of the land depart-
ment, as prescribed by the commissioner of the geheral land-office and the
secretary of the interior.”

The plaintiff has filed exceptions to this part of the answer for in-
sufficiency; and upon the questions so presented the case has been ar-
gued and submitted. By the above plea no issue is tendered as to
whether in fact the entry alleged to have been canceled was subject to
cancellation by reason of any false affidavit or other representation hav-
ing been made by the entry-man, or any other fraudulent act on his parf
in procuring the allowance of his entry at the local land-office, or, by
reason of non-fulfillment on his part in good faith of all the terms, con-
ditions, and requirements of the pre-emption law; but it is assumed that
the decision of the officers of the land department set forth in the plea is
conclusive. = The defense as pleaded rests—First, upon the proposition
that the officers of the land department are by law vested with power to
decide finally and conclusively all questions of fact affecting rights claimed
under the land laws relating to the disposal of the public lands; and;
secondly, the assumption that in deciding the main issue as to the law-
fulness of the entry under which the plaintiff claims the land in contro-
versy in this case those officers have necessarily passed upon, and so de-
cided finally and conclusively, all questions of fact touching the plain-
tiff’s rights in the premises, and that such decision therefore amounts to
a finding of facts sufficient to warrant the canceling of the entry; and,
thirdly, the conclusion that therefore the parties and the courts are bound
by the action of said officers, so that there can be no further inquiry as
to whether the plaintiff did or did notin good faith settle and reside upon
and cultivate and improve the land; nor as to whether he did or did
not, in making his final proof, make or procure to be made any false
representation or statement, or commit any fraudulent act in obtaining
the patent certificate. No person will geriously contend that any scheme
to obtain title to land from the government by fraud, or without ful!
compliance with the requirements of the land laws, ought to succeed o1
be protetted by the courts; and, on the other hand, the thought of judi-
cial protection to fraud is not more abhorrent to an honest mind than
the idea that an honest settler upon public land, who in good faith hag
fully performed all the conditions prescribed by law, and paid the gov-
ernment in full its price for a tract of land, can be convicted of fraud,
and on that ground subjected to the loss of the land and the forfeiture
of the money paid therefor, without a trial or opportumty for defending
against an unjust accusation other than a contest in the land department.
In such proceeding, the officers have no power to issue process to bring
the witnesses necessary to establish the truth, and the only evidence that
can be produced isthat of willing or paid w1tnesses, and the manner in
which such contests are conducted involves such enormous expense that
an honest man of moderate means cannot reasonably hope to prevail

against an adversary possessed of greater wealth and not incumbered

with a conscience. T



762 _ FEDERAL REPORTER, vol, 45.

* The' corjé’tituhon of the United States' is the: paramount law of this
;laﬁd ahd ‘among the most sacred of its guaranties is the provision that
no person shall be deprived of life, liberty, or property without due
process of law. The decisions of the supreme court establish the doc~
trine that a tract of land may be segregated from the body of the public
domain ‘and become the property of an individual, and as such, subject
to all th¥ incidents of private ownership, including taxation by the loeal
governmient, ‘without a formal conveyance of the legal title, by the issu-
ance of ‘e patent. - By full compliance with the requirements of the stat-
utes on the part of a claimant or purchaser from the government his
tights and responsibilities as owner of the land become perfect. Now,
if afterwards he may be divested of all his rights as owner of the prop-
erty, and also deprived of the purchase money by a decision of the offi-
cers of ‘the exécutive branch of the governmernt by reason of charges of
fraud supported only by the testimony of volunteer witnesses, while he
is denied compulsory procéss, necessary perhaps to obtain the only testi-
mony by which such volunteer witnesses can be contradicted and the
truth - established; and if, vipon an appeal to the courts, he is denied a
hearing,~—can it he said that he has not been deprived of property, or
that he hag had the benéfit or the protectlon of due process of law, or
that the constitation has not been dlsregarded in his case? In the ar-
gument it is insisted that such and similar inquiries are all answered af-
firmatively by numerous decisions of the courts. It is true that theré
are a number of decisions so- bolding by state and territorial courts, in
which the opinions are predicated upon what are assimed to be the con-
clusions necessarily deducible from rulings of the supreme court of the
United States.  This court recognizes the binding authority of the decis-
jons of the supréme court; arid-will unhesitatingly follow them; but from
my examination of the cases'I do not find ‘the doctrine supported. In
the case of Correlius v. Kesel, 128 U. 8. 461, 9 Sup Ct Rep. 122, the
wews of the court are thus stated :

: “The power of supervxsion possessed by tbe commissioner of the general
land-omua over: the acts of the register and receiver of the local land-offices
in the disposition of the public lands undoubtedly authorizes' him to correct
and annul entries of land allowed by them, where the lands are not subject to
entry, or the parties do not possess the qualifications required, or have previ-
ously entered all that the law ‘permits. The exercise of this: power is neces-
sary to the due administration of the land department. If an investigation
.of the validity of such entries were required in the courts of law before they
could. be canceled the necessary delays attendlng the examination would
greatly impair, if not destroy, the efficiency of the départment. But the
power of supervinoh afid correction'is not’an unlimited or an arbitrary power.
‘It can''be exerted only when the entry was made upon false testimony, or
“without authority of law..:: It ¢annot be exercised so as to deprive any person
‘of land lawfully: entered and paid for. ' By such entry'and ‘payment the pur-
chaser secures a vested interest.in:the pmperhy, and a right to a patent there-
for, and can no, more be deprlved of it by order. of the commissioner than he
‘ean be deprived by such order of any other lawfully acquued property. Any
attempted deprivation inthat way of such interest will be'corrected whenever
the matter is presented so that the judiciary can act upon it.”
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It is true that in its opinion the court in so many words declares that
power to cancel entries of publicland, after final proof has been made and
approved by the register and receiverand a final receipt issued, is vested in
the commissioner of the general land-office; and in connection with this de-
cision the recent decision in the case of U. 8. v. Coking Co., 1377U.8.160,11
Sup. Ct. Rep. 57, may als be considered,'in which it is held that 11; is
not necessary for the government to retum the money. paid as the pur-
chase price for the land  before an entry tan be lawfully canceled; and
also to consider the further propogition, established by the declsmns of
the court, that the decisions of the commissioner upon questions of*fact’
made w1thm the scope of his authority are not revisable by the cotirts,
and still the decisions of the supreme court, up to the present time, do
not enunciate or support any rule broad enongh to sustain the defense
pleaded in this answer. = The power of the commissioner has limits, and
in the case of Cornelius v. Kessel the limits are clearly defined. In -the
opinion of the court it is pomtedly said that his power to correct and
annul entries of land allowed by the district officers “can be exerted
only when the entry was made upon false testimony, or without author-
ity of law.” The supreme court has never yet decided that in a contest
proceeding instituted after an entry has been allowed, in which there is
a conflict of evidence, the commissioner can make a decision adverse to
the entry upon a mere preponderance of evidence, or that any decision
of the commissioner stated merely in general terms, or as an ultimate
conclusion to the effect that a party has not in good faith complied with
the law so as to be lawfully entitled to make the entry, is such a decis-
ion as to justify the canceling of the entry or warrant any claim-jumper
in wresting from another the fruits of years of toil. Until the court of
last resort, in a proper case, does make such a decision, I cannot do so.

In this answer it is not alleged that the allowance of the entry under
which the plaintiff claims was predicated upon false. testimony, and no’
want. of lawful authority for allowance of the entry is shown. In my
opinion, it does not appear from the facts stated that it was within the
power of any officer of the government to annul the entry made by plain-
tiff’s grantor, or deprive plaintiff of his rights as owner of the land, and
I therefore sustain the exceptions.
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O’CARROLL ¢t al. v. Tur HAVRE.
(Ctrcuit Oourt, B. D. Loutsiana. April 6, 1891.)

1, BHIPPING—PAsSSENGERS—FAILURE 70 FURNISH PROPER Foop.
" On libel by passengers against the master of a steam-ship for failure to furnish
‘wholésome and proper food, equal in value to one and a balf navy rations of the
United Btates, as required by the passenger act, (U. 8. St. 1882, c. 874, § 4,) libel-
ants cannot recover if the evidence does not show the money or nutritive value of
the ‘provisions furnished, or that they were not equal in value to one and a half
. navy rations, though they may have been poor in quality.

2. SaME—BREACH OF CONTRAOT.

In such action it appoared that, instead of furnishing the amount and quantity of
food ;stipulated on the tickets, the master gave them unwholesome and insufficient
provisions; that fresh water was not furnished them as agreed upou; that the
water-closets for the female passengers were not decently arranged and inclosed,
and were in a disgustingly filthy condition. For tHe insufiiciency of the water-clos-

. ots, the ship was convicted under the passenger act of 1882, and fined 8250. Held,
that damages should be allowed libelants, $50 to each for breach of contract as to
provisions, and $50 additional to each fernale for breach as to water-closets.

In Admiralty. N

The pasgenger act, (U. 8. St. 1882, c. 374, § 4,) relating to the treat-
ment of steam-boat passengers, provides that— .

“An allowance of good, wholesome, and proper food, with a reasonable
quantity of fresh provisions, which food shall be equal in value to one and a
half navy rations of the United States, and of fresh water, not less than four
quarts per day, shall be furnished each of such passengers. * * * Ifany
any such passengers shall at any time during the voyage be put on short al-
lowance for food and water, the master of the vessel shall pay to each passen-
ger three dollars for each and every day the passenger may have been put on
short allowance. * * * And for every willful violation of any of the pro-
visions of this section the master of the vessel shall be deemed guilty of a
misdemearior, and shall be firied not more than five hundred dollars, and be
.imprisoned for a term not exceeding six months, The enforcement of this
penalty, however, shall fiot affect the civil responsibility of the master and
owners of .the vessel to such passengers as may have suffered from any negli-
gence, breach of contract, or default on the part of such master and owners.”

-~ T. J. .Semmes, for claimant.
* R.-De Gray, for libelants,

Parpeg, J. The libelants, some 20 odd in number, alleging that
they were steerage passengers on board the steam-ship Havre, on her
voyage from the port of Antwerp, via Bordeaux, to the port of New Or-
leans, made between the 12th of January and the middle of February,
1890, for grounds of complaint against said vessel charge that the mas-
ter and officers of said vessel, in violation of libelants’ contract of pas-
sage, neglected, failed, and refused to furnish, without any just reason or
cause, the libelants with proper or sufficient food, and such as they were
entitled to under their contract, but, on the contrary, starved them, al-
though said steam-gship had an abundance of wholesome and sufficient
food on board during the whole of the voyage; and, further, refused to
furnish them with water-closets of the kind or character demanded by
ordinary decency, and by the statutes of the United States, “whereby



