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Pusx LghND—PA'mV'r—CAMELLATION

- TSiATthough in g suit to cancel a patent'to’ public land enbered as timber land it ap-
.. peard that the land was not in factunfit for cultivation, and chiefly valuable for its
t.imber, and therefore not subject to entry as timberland, yetif the patent does nog
show that the government in issuing it relied upon the representation that it was
timber land, the title will be protected inithe hands of-a bona Side purchaser e

In Eqmty. o
- P.. 0, Sullivan, Asst U 8. Atty.
. Toum & Likens-and J. P, Cass, fox defendants.

Hanrorp, J. Thisis a suit brought by dn'ectlon of the attorney gen-
eral of the United States to obtain a decree canceling a patent for a tract
of land issued in the year 1887 to the:defendant, John P. Scholl, who
made an entry of it ag timber land under the act of June 3, 1878, the
entry and- proofs being made in the yeatr 1883. ''The lestimony satisfies
me that:the:ldnd is not in fact chiefly valuable for timber, and for that
reason not subject to entry under the provisions of the statute providing:
for the sale of timber land; and, ifithe suit were brought against the orig-
ihal entryman or ipatentee of the government, the relief prayed for should:
be granted. - Several transfers of the title, however, have been made.’
The: present owners of the land bought it after the patent had issued.
They bonght:it from the apparent owners of a perfect legal title, and there
would  be ne equity, it seems to me; in imposing upon them the entire
loss of the:property and the purchase money which they have paid for
it. Ths stdatute under which the entry was made contains a provision
that, if false'tepresentutions are made in acquiring title, the entryman
shall forfeit.the money which he pays, andall his right, title, and in.
terest to the'land. Italso provides that every conveysance that he makes
of the land-shall be void, except 48 wpainst bona fide purchasers, recog-
nizing ‘the prinéiple of equity thatithe purchaser of 4 legal title for'a:
valuable.consideration,without notice of any outstanding equitable claims
aghinst the property, is'entitled to- protection to-the extent that equity -
will not enforce a merely equitable right against his legal title. The tes-
timony very fully makes out the defense as.set up hére of a bona fide pur-"
chase by the presentowner. It is insisted by the attorney for the United’
States:against this'claim: that the land itself shows that it was not of the
character.coritemplated-in:the act ‘of congress providing-for the sale of -
timber land, and that a purchaser ‘would be supposed to know from'’
the appearance of the land that the entry was fraudulent, and that the
patent was obtained by fraud, and therefore chargeable with notice.
But I find that the patent which was issued for this land does not pur-
port to have been issued under the act of June 3, 1878, and it does not
show that the government was relying upon any representation that the
land was chiefly valuable for timber and unfit for cultivation. The pat-
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ent recites that the Jand had been purchased and paid for under the act
of April 24, 1820,—the geieral:btatute of the United States providing
for the sale of pubhc land under the direction of the president,—and
a person who would examiné the patent itself would not be apprised from
it that the question of whether the land was agncultural or timher land
had anything to-do with the title,

“For these reasons the defendants are en’utled to a decree dismissing
the bill. ‘

Unrrep STAtEs v. PERRY @ al.
* :(Ctreutt Court, D. Washington. April 7, 186L) - .

PuBLI0 LAXD—PATENT—CANCELLATION.

A homestead patent issued under Rev. St. U. 8. § 2291, will be canceled in a di-
rect proceeding against the original patentees for that purpose where there was
no actual residence for five years by the person- Who madéthe éntry, nor by her heirs
after her death, upon the land prior to the isg; e& the. p tent, and where the
proofs in the land-office on which the entry was a ow only ow that the person

. making the original application to enter it as a homestead lived on it for only three
or four'months before- -she was taken ill, anf from thas vime no resxdence on the
lsnd wag shown by, the bemmony.

In Eq\uty.
P. C. Sullivan, Asst. U. S Atty.

R. Williamson, for defendan‘ts.
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HANFORD, J. ''This i8 4 'suit to cance! a patent issued under the pro-
visions of section 2291, Rév. St. U. 8., being part of the act of congress
known as the “homestead law.” The object of this law was to grant
land to actual settlers for use as "homésteads, and to'ericourage the séttle-
ment, cultivation, and improvement of the public'domain. It is neces-
sary, to obtain a valid title under this law, ‘that there shall have been an
actual settlement on the land and a continuous residence and cultivation
thereof for at least five _years The prodfs taken in this case during the
proceedings in court clearly show that there was no actual residence’ by
the person who made the orlgmal entry, nor by} her heirs after her degth,
upon the land prior to the issuance of the patent; and the proofs taken
in the land-office on which the entry was allowed do'notshow that there
‘was éver ‘continuous residence for the period of five years. They only
g0 to the extent of showing that the person who made the original ap-
plication to enter it as a homestead. lived on it for a period of three or four
‘months. before she was taken ill, and from that time there was no resi-
dence upon the land shown by the testimony. Thelaw not having been
complied ‘with, no right to & patent existed at the t1me the proofs were
‘taken or dt the time the pdtent was issued. g
. The defendants in the present suit have not conveYed the title.” 'l‘hey
are the. ongmal patentees of .the government, and’ have no valid defense
against’ this suit. Therefore-a decree will be entered in accordance with
‘the: piayer of the plaintiff’s bill. :
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