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1. Dnnt——lu:romAmxon—Eqmm«-Jnmsmmxam
Equity hag jurisdiction of & spit toset aside, ett.lement and reform adeed given
in purstance thereot, b eé:ﬁuse Jf mutual niistake, or fraud on the partof the grantor
- in'fucluding therein. land toiwhich he had:no: title, though there may be a-concur-
., rapt remedy at law on the covenants in tpe deed I:[umonn, &y dmsentmg

§. 'BOND ron 'TrrLE—PAROL EVIDENCE T6 VARY.
+ Testimdny to show that the written contract expressed ia atxt«le—bond was! altered
Q;.- «varmdfhy pa.roL agreemena is. inadmissible, - - o0f o ; ‘

Qm Apphcat;on for Rehearmg No former oplnmn was ﬁled.
. Francis Feniress, T. K:- Riddick, and F. A Mayo, 'for p).aintlﬁ'a.
Ha Q) Moorman, for defendants. e e ae
SETIRTI RS S P Al oo : :
o Jacksowy §. It is not deemed ‘necessary to go into: amy g@neral review -
of thie: ﬂleadmgs and-evidénce in this case. The objéet’ of ‘the original
and daniended  bills:is o set ‘asidé a- séttlement miade between the com:
‘plainant Hancock, adiiristrator of J.¥. Pulliam deceased; and the de-
fendarit Cogsstt, in Ji arivary, 1884, tb reform a coﬂVeyanca 'made by said
Cossett 46 the' helrs of said Pulha.m at'the timé'of-and in pursuance of
edid dettlémbnt, becauss ¥aid ‘conveyarice included’ cérfain lands which
wetb heither sold’ by ‘the veridor mor purchased by the intestate of the
grantees;‘and ‘to recover’ 6f said Cossett troneys:improperly paid him by
said ‘adtinistrator dnd hig intestate. © These matters of relief are sought
upon allegations of frauditlent conceslment and mlsrepresenfahon of ma:
terial'thots by said Cossett in’ procuringJSald settlement, and #n his wrong-
fully'and knowingly including in his‘deed to the heirs' of Pulliam certain
parcels’ 6f land comparatively wortliless; which their intestate had not
purchased, and obtaining payment fok the same; ‘and ‘pon-the further
allegat}on ‘6fmiutual mistake] both of fact and: of law, in: respect to said
tract 'of land improperly’ inc!uded in said Coséett's'deed.  “The alleged
overpayrients made to said Cossett'by reason of #aid fraudulent conceal-
ment and misrepresent,htlbxi in procuting said settlement ard in-the exe-
cution of siid’ conveyance; and by reasori of the mistilts of material facts,
are sough’t 16 be recovered, with interest. - Cossett interposed 1o objec-
tion by-way ¢f démurrer to ‘the framie of the bill 4nd to the relief sought,
but answeréd -the same;, puttmg in issue the charges on which the equity
of the bill wag predeated - Proof was'taken on 'both sides tipon the is-
sues raised by the pleadirigs, and upon the hearitig of the cause in June,
1889, the presiding Judgeldismlssed the complainants’® suit, nof mpon its
merits, as'sthted by counsel, but upon the ground that complamants had
d'complete whd adequate’ !Iemedy at law upon the'édvenants of seisin'and
warranty contained in the‘deed from'Cossett to tlie heirs of Pulliam, and
that the case as presented by the bill:did not :propérly come mthm the
equitable jurisdiction of this court. Leave was'granted complainants to
present an application for rehearing, which the presiding judge requested
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should besubmitted to. the circuit judge for his determination. This ap-
plication for.rehearing. havmg now been argued and, in eonnectlon there-
with, the cause submitted upon its merits, and thlS court,, having care-
fully examined the record and the questions presented 'has reached and
hereby anneunces its conclusions in the premises as follows, viz.:

1. That.the application for the rehearing should beand is accmdlnul y
granted. -The original and amended bills make, in the judgment of tbls
court, a case for the proper exercise of the: equ1tab1e jurisdiction of the
court.  The bill contains clear allegations of fraud in the shape of mis-
representauons and concealment of matemal facts on Cossett’s part, and of
mistakes affecting the rights of the parties, and seek to have reformed
the deed which Cossett executed to the heirs of Pulham These grounds
of relief are proper matters of equitable cognizance, and sufficient to
maintain the jurigdiction of the court over the subject-matter of the suit.
The remedy at law is not complete and adequate. If the heirs of Pull-
iam sued atlaw upon the covenants in Cossett’s deed to-them, how could
they recover: ag to the 28.08 acres which it is claimed actually belonged
to their intestate, and were improperly included in said deed? While
holding upder that conveyance,. could they at law dlspute Cossett’s t1tle?
But, aside from this, there is no remedy.at law to reform that conyey-
ance; but, even if there was a complete remedy at law, it is settled. tixat
where frand or mistake is the ground of relief, the jurisdiction of a court
of equity is not ougted by the concurrent remedy at law. The bill comes
within the proper equity jurisdiction of the court, and the complainants
were entitled to a hearing and decision upon the merits ‘of the case. The
order of June 8, 1889, dismissing complainants’ original and amended
bill, is accordmglv set.aside, and a rehearing of the cause granted.

2 Complainants’ exceptxons to.the competency. of direct questions 21,
29, 26, and 27,and the answers thereto, in the deposition of A..P. ROSe,
are sustamed to the extent that the statements of said witness, which
undertake or purport to show that the terms of the written contract be-
tween F. D, Cossett and S. Adams, as contained in the title-bond of the
former to the latter; were altered or varied by parol agreement Direet
questions.and answers 18 to_18, inclusive, in the deposition of defend-
ant. Cossett, are excepted to for. the same reason, and said exception isalso
spgtained., - So far as said apswers undertake to change or vary the Wmt-
ten contract expressed in the title-bond to Adams they are incompetent,
and .arg excluded. (Jomplamants’ exceptions to questions 16, 17, 22,
and:24; and answers thereto, in the deposmon of defendant F. D Cossett
are sustamed, and, the testimony therein given of conversations, agree-
ments, and.- understandmgs had between hlmself and J. J. Pulliam, de-
cesised, are;gxcluded as incompetent evidence. . Complainants’ third ex-
ceptlon-—gtoquestlon 38, and answer thereto, in deposmon of A. P, Rose—-
is not wel) taken, and is, overruled. ,

- 3.. The proof establishes that the 28,08, aeres descnbed in the amended
blll -was the:property of J. J, Pulliam; deceased; that it never belopged
10 -or, was in. the possession of defendant Cossett; that it was not eovered
by his: tltleybpnd5 to said Pulliam; that it was 1mproper1y and by mxs—
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take included in his conveyance of January, 1884 to tlie heirs of said
Pulliam, and the amount paid said Cossett ‘thérefor, viz., $336.96,
should be refunded by him, with interest thereon from and after August
6, 1873.

4. The proof establishes that by mistake, 1nadvertence or fraud the
said Cossett included ‘in his conveyance to the: heirs of Pulham 145.75
acres of land which he had in 1866 conveyed by title-bond to S. Adams.
This parcel of land was not included in the survey made by Pulliam in
his life-time, but was included in the survey made by defendant Cossett
after gaid Pulliam’s death, which survey was made Without notice to the
heirs of Pulliam, was conducted by Cossett in pérson, who directed the
surveyor to cut off from the S. Adams tract, as described in the title-
bond of 1866, said 145.75 acres, 80 'as to throw the’same into the Pull-
jam purchase This ex paite proceeding was conducted under suspicious
mrcumstances, and was attended by statements made by Cossett to young
Adams, {(and which Cossett does not contradict,) which manifested-a de-
sign qnd intention of entrapping the agent of the Pulliam’ heirs into an
admlssmn or claim of ownership of said parcel of land, so as to estop
them from questioning his right to include said: parcel‘ in his deed to
them. Following this contrivance to mislead or entrap said heirs, it is
established by the preponderance bf the evidenée and the circumstances
of the ‘case that said *Cossett represented  to complainant Hancock ' that
the Adams title-bond covered "only 100 acres, and did not disclose to
him or to Beasly the fact that 8aid title-bond embraced said 145.75 acres.
Neither Hancock nor Beasly knew what the Adamis title-bond covered,
and complainant Hancock would not have settled with said Cossett if
he had known the facts.- Hancock’s version of what occurred between
himself and Cossett in January, 1884, at the time of ‘the settlement in
relation to the Adams title-bond- is miore satisfactory than the uncertain
and argumientative statement given by Cossett. Cossett had recently ex:
amined that title-bond, when the survey of 1883 was made by hini, and
could not have been ignorant of the fact, which he admits in his depo-
gition, that the Adams title-bond covered this 145:75 acres. He claims
that the complainants knew this fact; but that i is not established by the
proof. He had no right toinclude it in his deed to complainants without
a full and fair disclosure of all the facts. This he'did not make.. The
proof is wholly insufficient to show that J. J. Pulliam ever took posses-
ston of or claimed said parcel of land as being included in his-title-bond.
The fact that he did not havs it intluded in his survey made in 1881 is
quite eignificant. Again, 70 acres of said 145.75-acre parcel never in
fact belonged to defendant Cossett at any time nor'was he ever in aetual
possession’ thereof. Said 70 acres Ii¢ in’the west end ‘of said strip: be-
tween the Stafford south bne-fourth séction and ‘Wolf'river, and belonged
to E. M. Apperson and his vendees. Cossett néver had either<color of
title thereto, or-possession, détual or constructive.” Others holdmg title
under and ‘through ‘said Apperson had constructive possession thereof.
This 70 ‘acres'was not embraced in the title-bond to Pulligm, and was
improperly, through fraud or mistake on Cossett’s: part; in¢luded in his
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deed to the heirs of said Pulliam. Ezxcluding this 145.75 acres, Cossett
is liable to the estate of Pulliam for a deficit of 183.97 acres at $12 per
acre, making $1,607.64, with interest since August 6, 1873.

5. There was no excess of 11.78 acres, as claimed by Cossett, and for
which the complainant Hancock, administrator, paid him in the settle-
ment of January 24, 1884, and the amount paid Cossett on the supposed
excess will be refunded by him, with interest from date of settlement,
January 24, 1884,

6. The conveyance from Cossett to the heirs of Pulliam—Exhibit E
to the original bill—should be reformed so as to exclude from its opera-
tion said two tracts of 28.08 and 145.75 acres, respectively.. A deeree
will be entered in conformity with the foregoing conclusions, in favor of
complainants and against-the defendant F. D. Cossett, and said Cossett
will be taxed with the costs of the cause.

.- HamMonDp, J., (dissenting.) . It was understood at the time that the
argument of the petition for rehearing was directed to be made before
the circuit judge, that if he should take a different view of the case, and:
there should be a disagreement between the judges, the parties wers to.
have the benefit of that fact upon the record. No suggestion was made
at the argument before me, I think, that this bill'conld be maintained
as one to reform the deed, but-it was urged that it was a bill to set aside
a settlement made subsequently to the deed, and evidently contemplated’
by the deed itself between the partiesas to the number of acres conveyed
by it,—very much, one might say, as a bill would be filed to surcharge
and falsify for, fraud an executor’s or administrator’s. settlement or-any

_stated settlement of dealings between parties. - It does not seem to me
now that the bill can be maintained as one to reform the deed. - The
deed conveys all of Cossett’s lands in a certain location, and by it what-.
ever he had passed, no more no less, and be it more or less, and the
amount was to be ascertained subsequently. . Now, the proof seems to-
me to establish that there was a confusion of boundaries and of knowl-
edge as to the Cossett lands, and that whatever mistakes or losses oc--
curred were a8 much the fault-of Pulliam as Cossett. ' If the vendee al-
lowed lands to which the deed gave him title to be. lost by adverse pos--
gession of others, that was not Cossett’s fault at all, and the parties made
the best settlement they could of quantity, and it was paid for by the-
vendee. If he paid too much, under circumstances not precluding'him,
he might, in an action for money had and received, or possibly in an
action on the covenants of warranty, have recovered the overpayments,

but I do not yet.see how a. bill would lie even to reform the deed I
therefore dissent from this ]udgment -
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(C"i/rcm Ccmrt, D Washi”ﬂton. April 7 1891 )
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Pusx LghND—PA'mV'r—CAMELLATION

- TSiATthough in g suit to cancel a patent'to’ public land enbered as timber land it ap-
.. peard that the land was not in factunfit for cultivation, and chiefly valuable for its
t.imber, and therefore not subject to entry as timberland, yetif the patent does nog
show that the government in issuing it relied upon the representation that it was
timber land, the title will be protected inithe hands of-a bona Side purchaser e

In Eqmty. o
- P.. 0, Sullivan, Asst U 8. Atty.
. Toum & Likens-and J. P, Cass, fox defendants.

Hanrorp, J. Thisis a suit brought by dn'ectlon of the attorney gen-
eral of the United States to obtain a decree canceling a patent for a tract
of land issued in the year 1887 to the:defendant, John P. Scholl, who
made an entry of it ag timber land under the act of June 3, 1878, the
entry and- proofs being made in the yeatr 1883. ''The lestimony satisfies
me that:the:ldnd is not in fact chiefly valuable for timber, and for that
reason not subject to entry under the provisions of the statute providing:
for the sale of timber land; and, ifithe suit were brought against the orig-
ihal entryman or ipatentee of the government, the relief prayed for should:
be granted. - Several transfers of the title, however, have been made.’
The: present owners of the land bought it after the patent had issued.
They bonght:it from the apparent owners of a perfect legal title, and there
would  be ne equity, it seems to me; in imposing upon them the entire
loss of the:property and the purchase money which they have paid for
it. Ths stdatute under which the entry was made contains a provision
that, if false'tepresentutions are made in acquiring title, the entryman
shall forfeit.the money which he pays, andall his right, title, and in.
terest to the'land. Italso provides that every conveysance that he makes
of the land-shall be void, except 48 wpainst bona fide purchasers, recog-
nizing ‘the prinéiple of equity thatithe purchaser of 4 legal title for'a:
valuable.consideration,without notice of any outstanding equitable claims
aghinst the property, is'entitled to- protection to-the extent that equity -
will not enforce a merely equitable right against his legal title. The tes-
timony very fully makes out the defense as.set up hére of a bona fide pur-"
chase by the presentowner. It is insisted by the attorney for the United’
States:against this'claim: that the land itself shows that it was not of the
character.coritemplated-in:the act ‘of congress providing-for the sale of -
timber land, and that a purchaser ‘would be supposed to know from'’
the appearance of the land that the entry was fraudulent, and that the
patent was obtained by fraud, and therefore chargeable with notice.
But I find that the patent which was issued for this land does not pur-
port to have been issued under the act of June 3, 1878, and it does not
show that the government was relying upon any representation that the
land was chiefly valuable for timber and unfit for cultivation. The pat-



