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VaN Vizer et al. v. Brepex et al.
SLEDGE ¢ al. v. VAN VLEET.

(Cireuit Court, W. D. Tennessee. August 9, 1890.)

1L NEGOTIABLE INSTRUMENTS—INDORSEMENT—EVIDENCE.
- - The testimony of a witness as to statements of the indorsers of & note in regard to
the agreement under which the indorsement was made is inadmissible as hearsay.

2. BAME—REFORMATION OF CONTRACT—EVIDENCE.
Parol évidence is inadinissible to vary or explain an unconditional indorsement of
notes, but is competent for the purpose of reforming the contract of indorsement.

8. BAME-~ENTRY ON BOOKS OF ACCOUNT.

An entry on the books of the indorsers, charging the notes to the indorsees, and
reciting, ¢ All said notes transferred to them in part.payment of their account, and
indorsed by us, waiving protest,” is not ambiguous, and the person who made the
entry cannot construe it, or testify as to what was meant by the word “payment.”

4. SAME—REFORMATION OF CONTRAOTS.
A written contract will not be reformed unless a material mistake is shown b
proofs that are full, clear, and decisive, free from doubt and uncertainty, and suc
as to entirely satisfy the conscience of the court. o

5. BaME—LACHES. : ]

Notes were indorsed and transferred in payment of an indebtedness, and at the
same time an entry was made by the indorsers’ book-keeper in their books to the ef-
fect that the indorsement was unconditional. Afterwards the indorsers went into
voluntary liguidation, with complainants’ testator as liguidating partner, and he
had charge of the books until his death, four years after which, and nine years after
the indorsement, complainants sought to reform the contract of indorsement by
making it conditional. Held, that they were estopped on the ground of laches.

6. SAME—REFORMATION OF THE BOOK-ENTRY. : .
Theentry in the indorsers’ books, claimed by complainants to have been a written
memorandum of a verbal agreement in regard to the indorsement, could not be re-
formed to show that the indorsement was ¢onditional, where. it was, without mis-
take, made to appear on the notes as uncoanditional; since the effect woald be to put
in writing a verbal understanding, to vary the written contract.

7. SaME~ ParoL EVIDENCE TO VARY WRITTEN CONTRAOT—RULE OF FEDERAL COURTS.
The federal court is not bound by the decisions of the state court of the state over
which it has, jurisdiction, allowing a parol agreement to limit the effect of a writ-
ten contract, but'will follow the contrary rule, as established in the federal courts.

8. INTEREST—RECOVERY OF UsURIOUS INTEREST PAID. L
: Usurious interest alleged to have been received from a firm by one of the part-
ners cannot be recovered from his representative by the representatives of the other
artners, where it is neither alléged nor shown that the latter did not receive like
v interest. - .
9, SaAMB—LACHES. ) } ;
A demand for such interest will be repelled on the ground of laches, where it is
-made 10 years after the affairs of the partnership have been amicably settled, and
the accounts of the several partners, as between themselves, satisfactorily adjusted

10. INTEREST—~STATEMENT OF ACCOUNT—CONVENTIONAL INTEREST.
" “Where a statement of account is furnished by the debtor, charging himself with
.~ interest at the conventional rate; he thereby contracts to pay that rate, and cannot,
- after paying the amount, recover the interest on the ground that it was greater than
" the legal rate. - ‘ ' '
11. SamME—UsURY. T e
. The statute of Mississippi, making the lega.l rate of interest 6 per cent., and
providing that “contracts may be made in writing” for the payment of 10 per cent:,
only prevents the recovery of more than 6 per cent, unless theicontract is in writing,
and does not %ive the right to recover back more than 6 per cent. voluntarily paid
under a verbal agreement.
19. PrAcTICE IN FEDERAL Courts—LAcHES.
~ . The federal conrts sitting in equity will decline relief where complainant has been
. gtleilt.y of 1aches, though his claim may not be barred by the statute of limitations of
the state, : C : :
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18. InTerEsT—EvasioN o7 Law:

It is not an evasion of the interest laws to have hhe purchase-money notes for
land executed in the stiate where the land is situated, in order to gain a higher rate
of uéterest thar is allowed by the law of the state in "which the contracting parties
reside.

14. NEGOTIABLE INSTRUMBNTS—~LIABILITY OF INDORSER. )
The extent of the liability of the unconditional indorser of a note is the face value
Qf the note, and, not. the consideratmn received by him,

In Equity.

" 'Complainants, as executrices of A. N. McKay, surv1v1ng partner of
the firm of Sledge, McKay & Co., filed their bill in 1889 against Will-
jam M. Sledge, as executor of W. M. Sledge, deceased, N. R. Sledge,
W. D, Sledge and 0. D. Sledge, executors of N. R. Sledge, deceased,
and as surviving partners of the firm of N. R. 8ledge & Sons. The bill
:alleges that A, N. McKay, deceased, was the liquidating partner of Sledge,
‘McKay & Co., which firm went 1nto voluntary liquidation, and that all
the debts of sald firm had not been paid, and the prayer was for a re-
ceiver to settle up the: affairs of the partnership, and that its creditors
‘should come in and prove their claims. The bill also alleges that in and
after 1873 N. R. Sledge & Sons exacted usurious interest on the balance
-it'had to its credit with the firm of Sledge, McKay & Co.; that prior to
January 29, 1880, N. R. Sledge & Sons had a large balance with Sledge,
McKay & Co.; that the- latter firm on that date was the holder of three
promissory hotes; that N. R. Sledge, acting for his firm, proposed to
Sledge, McKay & Co. that he would take the notes in part payment of
the balance due if Sledge, McKay & Co. would guaranty their payment
in the event the title to the land on which they were secured, which was
then in htlgatmn should fail; that the notes were thereupon indorged
and delivered in pursuance of 'the agreement; that the title to the land
proved good, and that N. R. Sledge & Sons foreclosed their lien on the
same, and that defendants threatened to bring suit against complainants
for the deficit. The bill prayed, among other things, that complainants
might be allowed to prove by parol that the indorsement on the notes re-
ferred to was conditional, as alleged, and that they might be allowed to
set off against any claim of N. R. Sledge & Sons the usurious interest
alleged in the bill to have been exacted by them. The indorsement on
.the notes was as follows: “Pay to the order of N. R. Sledge & Sons, waiv-
ing protest and notice. Sreper, McKay & Co.” Defendants an-
swered the Dbill, denying the exaction of usurious interest, as alleged, or
that the notes taken by N. R. Sledge & Sons from Sledge, McKay & Co.
were indorsed conditionally, or that there was any parol agreement in
reference to such indorsement. They alleged that the entire transaction
was expressed in the written indorsement, and that it was intended to
have its legal effect.” The notes were indorsed in 1878. Defendants also
filed a cross-bill, a.sklng that complainants be charged with two-thirds of
‘the balance due on the notes, after deducting the amount received from
the sale of the land on which they were a lien. Complainants by an
amended bill sought to charge defendants, as executors of N. R. Sledge,
with usurious interest, alleged to have been received by him from the
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firm of Sledge, McKay & Co., of which he was a member, as well as of
the firm of N. R. Sledge & Co.

Taylor & Carroll, T. H. Jackson, and Meicalf & Walker, for Van Vleet
et al.

Beard & Clapp and C. F. Vance, for Sledge et al.

Jackson, J.  The conclusions reached’ by the court on the questions
presented in these causes, after a careful examination of the pleadings
and proof, which it is not deemed necessary to set out and review in de-
tail, are the following, viz.:

1 The exceptions of cross-complainants to the answer of witneés AN
McCollum to’ the fourteenth and fifteenth direct interrogatories and to the
answer of witness W. M., Sledge to direct interrogatory 7, so far as they
undertake to give the conversations -or statements of A. N. McKay and
W. M. Sledge, Sr., as to the contract or agreement under which the
Rogers notes were indorsed by Sledge, McKay & Co. to N. R. Sledge &
Sons, should be and are sustained, because-said answers were only hear-
say testxmony, and incompetent. "To the extent iridicated, said answers
are excluded as evidence. - The exceptions of said complalnants to' the
competency of the answers of witness J. W. Fulmer to the seventh,
ninth, tenth, and thirteenth direct interrogatories are sustained so far as
they attempt or undertake to vary or explain the written contract em:
bodied in the indorsement made by Sledge, McKay & Co. upon the Rog-
ers notes, transferred to N. R. Sledge & Sons. Parol evidence being in+
competent to vary or explain said contract, said answers should be ex:
cluded for that purpose. But, so far as said answers have any bearing
upon the question of reforming the contract of the parties sought to’ bé
effected by the amended bill, the statements of the witness are compe-
tent, and are allowed to stand as evidénce upon that question. The ex-
ceptmns of cross-complainant to the competency of said witness Fulmer’s
answers to the twenty-third and twenty-fourth direct interrogatories are
sustained. The entry made by said witness upon the books of Sledge,
McKay & Co., charging N. R. Sledge & Sons with the Rogers notes,
with the accompanying memorandum, that “all said notes transferred to
them in part payment of their account, and indorsed by us, waiving
protest,” was not ambiguous. Witness was not at liberty to construe it,
nor was it competent for him to explain what was meant by the word
“ payment,” or to give his understanding that, when a creditor accepted
anote of a third party in absolute payment, he has no right to look to the
indorser of such note. These answers are incompetent, and should be
excluded. :

2. The amended bill to reform the contract between Sledge, McKay
& Co. and N. R. Sledge & Sons, under which the Rogers notes were
transferred by the former to the latter, cannot be sustained, because the
evidence is insufficient to warrant such relief, and because complainants
and McKay, the surviving partner of Sledge, McKay & Co., to whose
rights they have succeeded, have unreasonably delayed their apphcatlon
to reform said eontract, and should now be repelled on the ground of
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dorsement of the notes, and the entry upon the. books of Sledge, McKay
& Co., did; not embody or express. the real contract and agreement of
the partles The casual conversations which E. A. Spottswood and W.
M. Sledge detail as having occurred with c¢ross-complainant N. R. Sledge
are entitled to but little consideration as evidence on which to reform a
written contract; but, so ;far;as they have any weight, they are fully
counter-bal@nced by the testlmony of N. R. Sledge and N. Norfleet,—
the Jatter being a disintergsted witness,— whose evidence tends to show
that A. N. McKay in his life-time, and shortly before his death, rec-
ognized the liability of,Sledge, McKay & Co. upon. their indorsement
of the Rogers notes, or that said firm, was liable tothe surviving partners
of N, R.. Sledge & Sons on said notes.. The alleged statements of N.
R. Sledge, as given by Spottswood and W.. M. Sledge, being: fully offset
by the testimony of N..R. Sledge and Norfleet, the case for the reforma-
tion -of the confract undsr .which.. the:notes were, transferred depends
upon the, qvxdence of J: W Fulmer, ‘which is insufficient for that pur-
pose. Equity will reformy written-instruments, .so:that they shall con-
form to. the precise intent of the parties to them, when a material mis-
take is shown by proofs that are full, clear, and decisive, free from doubt
and. uncertainty, and such as to entirely satisfy . the conscience of the
court. Fulmer’s testimony. falls far short of this. standard. = After stat-
ing that the Rogers notes were transferred in part payment of the large
debt which, Sledge, McKay. & Co. owed to N. R. Sledge & Sons, he is
agked if there was any agreement or understanding as to the liability
that Sledge, McKay & .Qg., came. under by virtue of thelr mdorsement
of said ‘notes, to which he replies: . . .

- “Only.this liability: that,the property for which l;ha notes were given was
in litigation at the time,.and, in case Sledge, McKay & Co. failed to gain the
litigation, then, and in that event, they were liable. on their indorsement, but
otherwise were not liable.” X

He says, further, that, N R Sledge and A. N.‘MeKay both stated the
“proposition? to him. together, and authorized him to make the entry
and complete the transaction; that they directed him to enter upon the
books of Sledge, McKay & Co. the entire transaction and agreement,
which, however, he did not do; that it was not customary to enter con-
tracts on the books in. making journal entries further than to state the
object of .the entry; and that he had no object in leaving -out the special
agreement in the entry which he made of the transaction. Now, by
reference to Fulmer’s answer to the twenty-third amdjtwenty-fourth di-
rect interrogatories, it will be seen thathis understanding at the time was
that, as the notes were iaken in absolute payment, N, R. Sledge & Sons
could look only to the makers thereof, and not to the indorsers. En-
tertaining this idea, he\supposed that Sledge, McKay & Co. incurred no
liability. by, their. indorsement of said notes, inasmaych. as they were ac-
~ cepted by N, B. Sledge & Sons in part. payment of-their debt; and, as
something. may have; been said about. the indorsers guarantying the
title to the,land, wbxch was & material part of the security for-the pay-
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ment -of -the notes; it is more thun likely that Fulmer: has confused the
latter with his idea: orunderstanding that their indorsement of the notes
imposed no liability upon Bledge, McKay & Co., because the notes were
taken by N. R. Sledge'& Sons inabsolute payment of part of their debt.
Having this idea as to-the effect of the indorsement, it was quite natural
for Fulmer to suppose, from' something that may have been said about
the title to the land, that the liability of Sledge, McKay & Co. was
limited to a guaranty.of that title.” According t6 Fulmer’s understand-
ing at the:time of.the transaetion, and of the effect of the entry made
by him on the books of Sledge; McKay & Co:, the latter’s indorsement
of the notes imposed no liability upon them, and vet he now says that
the parties agreed and directed him to make an entry to the effect that
said indorsement should impose a liability . upon the indorsers only in
the event. the title failed. - This must have struck him as something re-
markable, if it occurred in that-way; but, instead of making the entry-
ofany’ such agreenient, he neglected to do so, for the reason that it was
not ‘customary. Nine years alter the transaction, ‘and after failure to
make the entry as directed, it is now proposed, by and upon his indis-
tinct-and general recol]ectmn of what was said,—whether before or after
the indorsement ‘was actually made does not appear,—to correct his en-
try,  His testimony fails to’ satisfy the court that this should be done.
The action of the indorsers informally waiving protest and notice is in-
consistent with the theory now advanced, or with Fulmer’s understand-
mg that Sledge, McKay & Co., by and under their indorsement, were
~ to incur-mo liability for the fallure of Rogers to pay the notes, but only
became liable to make good the title to the land. If the latter was their
sole undertaking, why waive protest and nofice of the non-payment of
the notes?. Busineds'then of experience would hardly so act.

But if the proofof the alléged agreement to quality and limit the le-
gal effect:of Sledge, McKay & Co.’s indorsement upon the notes, so as to
make their liability thereon dependent upon the failuré of the title to the
land, was even clearer and more satisfactory than it is, still the com-
plamants should be denied the relief sought by their amended bill, of
having the contract reformied;, under the circumstances of this case, on
the:ground. of “laches.” - Their amended’ bill, seeking a reformation of
the bon'tréct,-was filed more than nine years after -the transaction. - No
satisfactory explanation i8 given for the delay. Complainants’ testator;
A, N.MeKay, was the liqmdatmg partneér of Sledge, McKay & Co. He
had the: books of the firm in-his possession up to the date of his death,
ih: December, 1885, and, if he did not actually inspect the éentry of the
transaction upon those books as made ‘in January, 1880, he could have
done so. . It is not shown that he did not inspect and know of the entty
as it was actually made by -Fulmer.: It'must be presumed that he did -
know'of it,-and there is no evidénce that he ever complained of its in-
correctness. - His clerk, McCollum, who, alter his:death, became the
agent of his estate for the complainants, was informed of the allegéd
agreement’at or about the time it was'made. - So"was W. M. Sledge;
the executor of W. M. Sledge, Sr. If A. N, McKay had survived ‘and"
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filed the amended bill to reform said contract as late as February 20,
1889, and after the death of the other parties to the transaction, he
would clearly have been repelled on the ground of “laches.” With all
the facts easily accessible to them, the complainants, as his personal
representatives, stand in no better position. The well-settled rule of the
supreme court is that parties seeking such relief must be diligent in the
asgertion of their rights. In Badger v. Badger,2 Wall. 95, the rule laid
down and repeatedly reaffirmed is that the party who appeals to the con-
science of the chancellor in support of a claim, where there has been
laches in prosecuting it, or long acquiescence in the assertion of adverse
rights—
“Shonld set forth in this bill specifically what were the impediments to an
earlier prosecution of his claim, how he came to be so long ignorant of his
rights, and the means used by the respondent to frandulently keep him in ig-
. norance, and how and when he first came to a knowledge of the matters al-
leged in. his. bill; otherwise, the chancellor may justly refuse to consider his
case, on his'own showmg, without i mqulrlng whether there is a demurrer or
formal plea of the statute of limitation contamed in the answer.”

The prmclples laid down in other cases fully sustain the objection of
laches in; this case. See Marsh v. Whitmore, 21 Wall. 184; Haywood v.
Bank, 96 U. 8. 618; Godden v. Kimmell, 99 U. S. 201; Landsdalev Smith,
106 U. 8. 891, 1 Sup. Ct. Rep. 350; and Richards v. Mackall, 124 U. S.
" 183, 8 Sup. Ct. Rep. 437. But, aside from the objections of laches,
and the insufficiency of the evidence to justify the relief sought, there is
another difficulty in this branch of the case. The complainants do not
allege either in their original or amended bill that there was any mistake
in the indorsement which Sledge, McKay & Co. placed upon the Rogers
notes, or that said indorsement was not in conformity with the inten-
tion of the parties. The claim is that, while there was no mistake in
the indorsement itself, as made, there was a contemporaneous collateral
agreement explanatory thereof, and limiting its operation and legal
effect to a contingent liability of the indorsers, depending, not upon
the failure of the makers to pay the notes at maturity, but upon the
failure of title to the land on which the notes were a lien, which agree-
ment was intended to be reduced to writing, but which Fulmer, the
book-keeper, omitted or neglected to enter upon the books of Sledge,
McKay & Co., as he was directed to do. The object of the amended
bill is to have the entry which Fulmer actually made of the transaction
on the books of Sledge, McKay & Co., in January, 1880, so reformed
as to embody the alleged collateral explanatory agreement, to the end
that the reformed entry may be used to control the legal effect of the in-
dorsement upon the notes, and limit and confine its operation to a mere
guaranty on the part of the indorsers of title to the Red Fork tract of
land, for which Rogers executed the notes which were transferred. .Such
an attempt to reform an entry made in the books of the indorsers, in or-
der to make it.Jimit and qualify this contract of indorsement upon com-
mercial paper, isa novel proceeding. It isan ingenious effort to provide
written evidence by which to explain and vary the contract of indorse-
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ment. In substance and effect it is an application to the court to com-
pel the parties to put an alleged collateral verbal understanding in writ-
ing, so that it may be used as evidence in explaining and qualifying
their formal written contract. The entry on the books of Sledge, Mc-
Kay & Co., as it stands, is only evidence of the transaction. Suppose
it should be reformed, as desired, its effect and operation would still be
merely written ev1denee of the transaction. In my examination of this
question, I have found no authority for entertaining a bill merely to
provide written evidence, or to put evidence in such legal shape as will
enable a party to use it in controlling a written contract. In the in-
dorsement made by Sledge, McKay & Co., no mistake is alleged or
shown.” This court cannot aid complainants in providing written evi-
dence 'by which to explain that indorsement. If the agent of the in-
dorsers neglected to make such anexplanatory written entry of the trans-
action as complainants -now séek to have made by reforming the entry
in the books of Sledge, M¢cKay & Co:; the latter must bear the conse-
quence of such neglect. . ' No reformation of the contract of indorsement
made by Sledge McKay & Co. can be had under the a.mended blll and
that relief isaccordingly denied complainants.

3. The'next posxtlon of the amended bill, that, as the mdorsement of
the notes 'was made in Tennesses, where a parol contract limiting the
liability of an indorser: of negotlable paper is valid between the immedi-
ate pa.rtles, and may be shown by parol evidence, this court should rec-
ognize and enforce such law of Tennessee as part of the contract of in-
dorsement, is equally untenable, It is well settied that the federal courts
are not’ bound by state decisions upon questions of ‘general commerecial
law. Swift v. Tyson, 16 Pet. 1; Oates v. Bank, 100 U. 8. 239; Railroad
Co. v. National Bank, 102 U. ’s. 31; and I/werpool Steam Co. v. Phe-
niz Ins. Co., 129 U, g. 443, 9 Sup. Ct. Rep. 469. It'is equally well
settled in the federal courts that parol evidence of an oral agreement, al-
- leged to have been made at the time of the drawing, making, or indors-
ing of a bill or note, cannot be permitted to vary, qualify, or contradict
the ternis of the written contract. = Specht v. Howard, 16 Wall. 564; For-
sythe v. Kimball, 91 U, 8..291; White v. Bwnk 102 U 8. 658-661; and
Martin v. Cole, 104 U. 8. 31.

‘4. The recovery sought by the amended bill against the &state of N.
R Sledge, and for $3,701.21 of alleged usurious interest received by said
Sledge from the firm of Sledge, McKay & Co., cannot be sustained, be-
cause 'it. is neither stated in the pleadings nor shown in the evidence
that the other members of Sledge, McKay & Co., including complain-
ants” testator, A. N. McKay, weré not paid, or'did not receive equal
amount of usurious interest from said firm, beeause the demand'is stale,
and, if not actually barred by the statute of limitations of both-Tennessee
and ‘Mississippi, should be now repelled on the ground of laches.. The
firm of Sledge, McKay & Co. was dissolved by voluntary liquidation
in 1878. . Ite affairs were amicably settled, and the aceounts of the sev-
eral members with the firm and as between themselves were adjusted to
their mutual satisfaction. "To open their settlements now, under a bill
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filed. 10 years after.the last installment of usurious interest was allowed
to. one,of the. membiers; and to overhaul his settled interest accounts with
this. firm back to 1874,-is not warranted by sound principle or author-
ity: . In.MeKnight v.’ Taylor, 1 How. 168, the supreme court say:

.- ¥That in matters of dceount, when thay are not barred by the act of limita-
bions, eourts of equity reftge-to interpose after a considerable lapse of time,
from. congiderations of gubhc policy, and from the difficulty of doing entire
justice when the original transactions have become obscure by time, and the
evxdence may be lost.” ‘

Cogsclence, good. falth. and reasonab]e d1hgence are. requued to call
into:active exercise the power of a court of chancery in such cases. This
court vqlll not, .at this late day, even if N. R. Sledge‘s estate was not
fully proteeted both hy the six and seven years’ statutes of limitation,
after the partners themselves have acquiesced in the firm's paying inter-
est in. excess of 6 per eent. to one or sll its members, open up the ae-
count, of isaid firm with a view of ‘ascertaining how much usurious in-
terest. each member has recelved This claim of the amended bill isac-
cordmgly dﬁnled

5. Complalnants cannot requlre the ﬁrm of N, R Sledge & Sons, or
the surviving member thereof, to refund the interest in excess of 6 per
cent.. received. from.Sledge, McKay & Co., amounting, as alleged, to
$7,264.49, for several reagons: (1) Beqause by the law. of Mississippi,
where N. R , Sledge :& Son did busm ,:and its members resided, and
where the: indebtedness. .of Sledge, McKay & Co. was payable, a con-
ventional. rate of interest, in. excess of 6:per cent. was allowed. . The
statate, after spemlymg the rate of interest in the absence of any con-
vention, or agreement, further provides: : “But contracts may be made
in: writing for the payment of a rate of interest as great as ten per cent.
per annum,” In the mutual accounts-between Sledge, McKay & Co..
and N. R. Sledge & Sons, commencing in August, 1872, interest at the
rate of 10, per cent, seems to have been charged on. each side up to .
September 1, 1875, resulting in a balgnoe of interest in favor of N, R.
Sledge & Sops: of $3,320.66, which, was entered up to their credit, and
they were furnished by Sledge, McKiy & Co. with a written statement
of the account between the firms, showing such rate of interest, and the
amount due N. R. Sledge, & Sons, including such balance of interest in
their favor.: . This .stated account by Sledge, McKay & Co.; the debtors,
rendered in.writing to the creditor, and showing upon its face the inter-
gst,credited to the latter at the rate of 10, jper cent., was équivalent to, or,
in; legal effect, the. same, ag, -a. contract in’ wntmg for:the payment of
spgh, rate of interest up.to.that date, mWhen a creditor renders an ac-
count to: his debtor:which the latter:assents to as correct, either expressly
or. by, lmphcatlon of law from.the failure to objest thereto. within a rea-
sonable time, it becomes a stated aceount, which the debtor can ordinarily
unpgaph or open . only. for fraud or mistake: when spught {0 be held for
the: balance shown. . An account stated is @ new contract. The party
against whom the.balzmqe stands i3 regarded as promising to pay that
balance, not the particular items which enter into it. Hence inquiry oh
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h“?s’-pa'rt into those itéms is not permitted unless fraud or mistake is
ghown. "Such being thé settled rule, when the creditor renders the ac-
count, which is received: by the debtor witliout objection. it manifestly
applles ‘with greater force when the ‘debtor states the account. In the
latter case it is a written aéknowledgthent of his contract liability to pay
the balance shown, including all-the ftems of indebtedness therein, wheth-
ér made up of pnnmpal or ‘interest:’ ‘Tt has'in evch case all the force
and effect of a promissory note, embodymg the rate of interest specified
therem, and meets the requirement of ‘a statute that' a contract may be
made in Writing' for the payment of such rate of iiiterest. 'The statute
of California provides: that, “when thete is no express eontract in writ-
ing ﬁx\mg a differenit rate’ of interest; interest shall be allowed at therate
of ten 'per -cént. per annum;” and, furthex‘ that' “parties may agreein
writing ‘for_ the payment of ‘any rate of interest whatever, on money-due
or t6' beeome due ‘on -any contract.” In Pratalongo v. Larco, 47 Cal

878, it was held that accounts stated ‘between the parties, as in'the
present case, showmg the rate of ‘interest charged at 1} per cent. per
month; eonstitited an agreement in writmg, which' fully complied with
the' reqmremem ‘of the 'statute: That case'is direetly in point here, for
there is'ho substantial differerce in the California and Mississippi statutes,
except as tothe raté of interest which! may be stxpulated for. - An“agree-
ment in Wntmg,” under the California statute, is the same in legal effect
as a contract in - writing under the Mlssismppl Statute. - Interest was
credited by 8ledge;, McKay & Co. to N.-R. Sledge & Sons on motithly
balances ‘and ' accounts rétidered from Segtember 1,:1875, to September
1, 1876, 'and from " September 1, 1876, Yo September ‘1, 1877. Prom
‘-‘,eptember 1,1877, to Septémber 1 1878 the rate of interest was feduced
to'8 per- ceht But the atcount 'was regularly statéd ‘and réndered: by
Sledge, McKay & Co. to N. R.’Sledge ‘& Sons, showing the balances and
the rate of interest allowed, 5o that all the interestullowed ard agreed to
be paid by debtor firm in excess of 6 per cent. up to September 1, 1878,

was covered by the written’ con'traets and agreements of Sledge, McKay
& Co. to”pay the same; within the provision of the Mlsmsmppi statuite,
and was not therefore usurious. From September 1, 1878, to date of
final settlement of the balance due N. 'R. Sledge & Sons only 6 per
€ent. interest was chargéd: and collected by the latter, and of course no
guestion can arise as to interest during that period.

But aside from the fact that the stated accounts bring the rate of in-
terest ‘received within the Mississippi statute, thereis another view of
the question: 'which is sofficient to defeat complainants’ right to have the
interest’'in excess of 6 peér cent.: refunded. Under the Mississippi stat-
tte no more than 6 per cent. ¢an be récovered by action, unless thecon-
tract for the payment of a greater rate isin ertmg The statute does
not prohibit or make illegal the paying or recewmg of a greater rate of
interest that 6 per cent. unless the ‘contract is'in writing. Under such
circumstances, when irterest is paid‘in excess of 6 per cent., it-cannot
be recovered back if the payment way voluntary. - This was so reached
in the well-considered case: of Murvin v.- Ménddl, 125 Mass. 562; which
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turned upon the statutes of Massachusetts, almost identical with that of
Mississippi. The court held that, while the conventional rate could not
be enforced unless the contract was in writing, still without a written
contract it was lawful to pay and receive a greater rate than 6 per cent.,
and that when voluntarily paid it could not be recovered back. To
the same effect is the case of Marye v. Strouse, 5 Fed. Rep. 483. If the
foregoing positions were not fatal to the claim to have N. R. Sledge &
Sons refund the $7,264. 49, of alleged usurious interest, this court would
- still hesitate, on the ground of Iong acquiescence, delay, and laches, to
open the accounts between said firms reaching back to August, 1872,
and..overhaul them, so as to eliminate usurious interest charged and re-
ceived. on both sides.. Nor would this court, in the consideration of that
question, feel itself bound by the exceptions contained in the Tennes-
see statutes of limitations as to the non-regidents of the state. In action
at law the federal courts,. sitting within a state, recognize and give effect
to the statute of limitations. Section 34, judiciary act of 1789. Amy
v. Dubuque, 98 U. 8. 470; Bank v. Lorwery, 93 U. 8. 72.. But there is
a defense peculiar to courts of equity founded on lapse of time and the
staleness of the claim. In such case the equity side of the federal courts
will .often refuse to interfere, even though the statute of limitations has
not barred the claim.. If should, I think, decline to act or afford relief
in a case like the present.

6. The proof establishes that the Rogers notes were executed with ref-
erence to the laws of Arkansas, and that the rate of interest. stipulated
therein to.be paid after the maturity was lawful. The situation of the
parties, the dating of notes at Red Fork, Ark., and the presumption of
the law that they intended to make a legal transaction, satisfies the
court that the contract as to rate of interest had reference to the law -of
Arkansas.” McCollum states the matter too strongly when he says it was
intended to evade the law of Tennessee. It was certainly intended to
obtain the Arkansas, rather than the Tennessee, rate of interest. That
intention was no violation or evasion of the law of Tennessee. Crom-
well v. Sac Co., 96 U. 8, 51; Kellogg v. Miller, 13 Fed. Rep. 198, (which
is directly in point;) Brown v. Fredand, 34 Miss. 214,

7. The liability of Sledge, McKay & Co., as indorsers, to N. R. Sledge
& Sons is for the full amount of the three unpaid Rogers notes, after
crediting the same with the proceeds of land, amounting to $8,250, as
of date November 19, 1886. This question has given the court the
most difficulty in reaching a satisfactory conclusion. The extent of an
indorser’s liability to his immediate indorsee is, by the Tennessee de-
cision, limited to the consideration received by the indorser, with 6 per
cent. interest, both in respect to real transactions, as well as to accom-
modation paper. May v. Campbell, 7 Hamph. 450. In Nichols v. Fear-
son, 7 Pet. 103, the question as to whether an indorsee could recover
from his immediate indorser more than:the consideration paid the latter
was reserved, - It does not appear to have been gince directly passed
upon by the supreme court. In Tilden v. Blair, 21 Wall. 241, and
Railroad Cos. v. Schutte, 103 U. 8. 145, there are expressions by the court
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tending to show that the rule is that the indorsee may require the in-
dorser to pay what the maker undertook to pay. - In Bank v. Johnson,
104 U. 8. 271, Mr. Justice MaTTHEWS, speaking for the court, seems tc
limit the indovaee’s: right to recover against the indorser to the amount
advanced to the latter, and interest thereon. He certainly states that
as the rule in New York. Whether it was intended to adopt it as the
rule of the supreme court does not clearly appear. It'is laid down in
2 Parsons on Bills & Notes, (page 428,) that the indorsee may recover
against his indorser ‘the full amount of the note, especially in the
case of real transaction paper. See, a]so, 1 Daniel; Neg. Inst. §§ 757,

767. There is great diversity of ruling in the state. court on the point.

After consideration of the question, the conclusion of this court is that
the better reason and sounder principle are found: in the rule which
makes the indorser liable for the face of the note, where no usury is in-
volved in the contract of indorsement, as in the present.case. Thelegal
undertaking of the indorser is that he will pay the note if the maker
failg to do so at maturity, upon proper:demand made and notice of such
failure given, when not waived. When he passes-the title to the paper
to an indorsee for value with this undertaking, the sounder view seems
to be that the indorser renders himself liable for the face of the note or
bill, , It:is accordingly so ruled in this case, and: the firm of Sledge,
McKay & Co.. will be charged in favor of N. R. Sledge & Sons, or the
surviving . member thereof, with the full amount. of the three unpaid
Rogers . notes, after crediting said -notes with the proceeds of the land
sale, $8,250.01, as. of date November 19, 1886, and at the rate of in-
terest therein specified, viz., 8 per cent., till paid. It follows that cross-
complaingnts are entitled to a decree on their cross-bill against the es-
tate of A N. McKay and W. M. Sledge for two-thirds of the balance
due and unpaid on said Rogers notes, ascertained on the basis stated,
and a-decree will be accordingly so entered, with an allowance of costs
to said .cress-complainants in both the original and cross-suits. The
complainants are denied any relief under their original or amended bill
against the executor of N. R. Sledge, deceased, except to charge them,
as such executors, with one-third of the Rogers notes, or one-third of
the balance due thereon. . They are entitled to no relief as against the
firm of N, R.. Sledge & Sons, or the surviving member thereof, Com-
plainants” amended bill will be dismissed, with costs. Their original
bill may be retained, if they so elect, to proceed thereunder to settle
up any outstanding liabilities and business of Sledge, McKay & Co. If
retained for that purpose, a reference will be directed to the master to
ascertain and report any unpaid debts and undistributed assets of said
firm. . Such reference need not include the liability to cross-complain-
ants on the Rogers notes, which is fixed, and the amount thereof easily
ascertainable by simple computation. Complainants will be taxed with
the costs in the cause already and hereafter to acerue,

Let decrees be entered accordingly.
- V.40F.no.11—48 .
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L (C'Lmuu Gourt, w. D Tennessee. Septendber 18, 1889)
A T A

1. Dnnt——lu:romAmxon—Eqmm«-Jnmsmmxam
Equity hag jurisdiction of & spit toset aside, ett.lement and reform adeed given
in purstance thereot, b eé:ﬁuse Jf mutual niistake, or fraud on the partof the grantor
- in'fucluding therein. land toiwhich he had:no: title, though there may be a-concur-
., rapt remedy at law on the covenants in tpe deed I:[umonn, &y dmsentmg

§. 'BOND ron 'TrrLE—PAROL EVIDENCE T6 VARY.
+ Testimdny to show that the written contract expressed ia atxt«le—bond was! altered
Q;.- «varmdfhy pa.roL agreemena is. inadmissible, - - o0f o ; ‘

Qm Apphcat;on for Rehearmg No former oplnmn was ﬁled.
. Francis Feniress, T. K:- Riddick, and F. A Mayo, 'for p).aintlﬁ'a.
Ha Q) Moorman, for defendants. e e ae
SETIRTI RS S P Al oo : :
o Jacksowy §. It is not deemed ‘necessary to go into: amy g@neral review -
of thie: ﬂleadmgs and-evidénce in this case. The objéet’ of ‘the original
and daniended  bills:is o set ‘asidé a- séttlement miade between the com:
‘plainant Hancock, adiiristrator of J.¥. Pulliam deceased; and the de-
fendarit Cogsstt, in Ji arivary, 1884, tb reform a coﬂVeyanca 'made by said
Cossett 46 the' helrs of said Pulha.m at'the timé'of-and in pursuance of
edid dettlémbnt, becauss ¥aid ‘conveyarice included’ cérfain lands which
wetb heither sold’ by ‘the veridor mor purchased by the intestate of the
grantees;‘and ‘to recover’ 6f said Cossett troneys:improperly paid him by
said ‘adtinistrator dnd hig intestate. © These matters of relief are sought
upon allegations of frauditlent conceslment and mlsrepresenfahon of ma:
terial'thots by said Cossett in’ procuringJSald settlement, and #n his wrong-
fully'and knowingly including in his‘deed to the heirs' of Pulliam certain
parcels’ 6f land comparatively wortliless; which their intestate had not
purchased, and obtaining payment fok the same; ‘and ‘pon-the further
allegat}on ‘6fmiutual mistake] both of fact and: of law, in: respect to said
tract 'of land improperly’ inc!uded in said Coséett's'deed.  “The alleged
overpayrients made to said Cossett'by reason of #aid fraudulent conceal-
ment and misrepresent,htlbxi in procuting said settlement ard in-the exe-
cution of siid’ conveyance; and by reasori of the mistilts of material facts,
are sough’t 16 be recovered, with interest. - Cossett interposed 1o objec-
tion by-way ¢f démurrer to ‘the framie of the bill 4nd to the relief sought,
but answeréd -the same;, puttmg in issue the charges on which the equity
of the bill wag predeated - Proof was'taken on 'both sides tipon the is-
sues raised by the pleadirigs, and upon the hearitig of the cause in June,
1889, the presiding Judgeldismlssed the complainants’® suit, nof mpon its
merits, as'sthted by counsel, but upon the ground that complamants had
d'complete whd adequate’ !Iemedy at law upon the'édvenants of seisin'and
warranty contained in the‘deed from'Cossett to tlie heirs of Pulliam, and
that the case as presented by the bill:did not :propérly come mthm the
equitable jurisdiction of this court. Leave was'granted complainants to
present an application for rehearing, which the presiding judge requested



