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of the proceedings in other respects, and bars the former owner’s rights.
The statute, as applicable to a cuse like this, has been so often construed
and so long settled that it seems quite needless to go over the ground at
this late day, and I shall content myself by a brief reference to some of
the cases which in my judgment furnish the rule for the one at bar:
Edgerton v. Bird, 6 Wis, 527; Fualkner v. Dorman, 7T Wis. 388; Knox v.
Cleveland, 18 Wis. 245; Parish v. Eager, 15 Wis. 532; Swain v. Com-
stock, 18 Wis. 463; Sprecher v. Wokeley, 11 Wis. 432; Hdl v. Kricke, 1d.
442; Dean v. Earley, 15 Wis. 100; Whitney v. Marshall, 17 Wis. 174;
Gunnison v. Hoehne, 18 Wis, 268; Lawrence v. Kenney, 82 Wis. 281; Wood
v. Meyer, 36 Wis. 308; Oconto Co. v. Jerrard, 46 Wis, 317. See, also,
Coleman v. Lumber Co., 830 Fed. Rep. 817, where the United States cir-
cuit court for the eastern district of Wisconsin followed the same rule laid
down in the foregoing cases. ‘

There were some other questions raised on the hearing as to right of
the plaintiff, having an office and doing business in Wisconsin, but be-
ing chartered under the laws of New Jersey, and having an office in that
state and in New York city, to sue in the federal court, and as to the
jurisdiction of the town of Superior, in Douglas county, to levy the tax,
which have all been fully considered by the court, and the objections
made by the defendant held insufficient. And I do not find it neces-
sary to pass upon the validity of the second tax-deed to Hiram Hayes.

. The first deed being valid, and the deed in connection with the running
of the statute upon it giving title to the grantee, the taking out of a sec-
ond tax-deed to strengthen his title was unnecessary and of no effect,
and operated as a payment of the tax on the land.

There will be a decree in favor of the complainant.

RurHERFORD v. MassacHusETTs MuTt. Lire Ins. Co.
(Cércudt Court, S. D. New York. April §,1891)

PLEDGE—RELEASE OF EQUITY—CONSIDERATION,

Plaintiff had pledged certain securities to defendant to secure the payment of a
note. Upon non-payment at maturity, defendant advertised the securities for sale
at auction. Upon plaintiff’s representations that he was unable to pay the debt at
that time, &nd that the securities, which were of uncertain value, and had no market
price, would not realize any considerable sum if sold at forced sale, defendant ac-
cepted a transfer of them, with the undertaking on its part to sell them at private
sale at the best terms obtainable, and, after paying the debt and expenses, to pay
one-half the net surplus to the plaintiff. After nearly two years, during which plain-
tiff was unable to obtain any price at which he could realize any surplus, defendant
sold them for a sum somewhat in excess of the debt and interest. Held, that such
a release of the plaintiff’s equity of redemption, made at a time subsequent to the
original pledge, is not invalid, and that the undertaking of the defendant to sel:
the securities at private sale was a sufficient consideration to support it.

In Equity.
William W. Cook, for complainant.
James L. Bishop, for defendant.
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Warrace, J. This case turns upon the legal effect of the agreement
between the parties of the date of December 9, 1887. The theory of
the plaintiff’s bill is that he is the pledgeor and the defendant the pledgee
of the securities described in that agreement, and as such is entitled to
redeem upon payment of the indebtedness for which the securities were
pledged as collateral, when the amount is found due upon an accounting
between the parties as to dividends received by the defendant and payments
made by the plaintiff subsequent to December 9, 1887. The theory of
the defendant is that by the agreement of December 9th the previous re-
lations of the parties as pledgeor and pledgee ceased, and the defendant
became the owner of the securities, and that thereafter its only obligation
to the plaintiff was to account to him for one-half of any surplus it might
realize upon a sale of the securities beyond the amount of the plaintiff’s
indebtedness and its own disbursements and expenses on account of the
securities, ;

The proofs show the following facts: = In November, 1884, the
defendant loaned to plaintiff $15,000, and took his note payable in
six months, and as collateral the plaintiff pledged to defendant the se-
curities in controversy. The plaintiff was unable to pay the note when
it matured, and the time of payment was extended by the defendant
until December, 1886, when the defendant advertised the securities for
sale at public auction. In the mean time the defendant had advanced
further moneys to the plaintiff, for which it held his note and the securi-
ties as collateral. The plaintiff being in default, the defendant again
advertised the securities for sale at public auction, the gale to take place
at Springfield on November 19, 1887. At the request of the plaintiff
the defendant suspended the sale until a later day. On the day before
the securities were to be sold the plaintiff called upon the officers of the
defendant, represented his inability to pay his notes, or get the loan
transferred, or .sell his securities, as he had hoped to be able to do, and
proposed to transfer the securities to the defendant, if the latter would
release him upon his notes. - The securities were of uncertain value and
had no market price, and the officers of the defendant considered it very
doubtful whether any considerable sum could ever be realized from them;
and they told the plaintiff this, and informed him that they preferred
to sell the securities for what they would bring, and look to him for the
balance. The plaintiff then. suggested that the securities would not bring
much at forced sale, and probably if they were not sold, and he remained
interested in them, he might be able to make an advantageous sale; and
he then proposed to transfer the securities to the defendant, upon the
agreement that if the defendant should realize out of them more than its
debt he should have one-half of the surplus. The officers of the de-
fendant assented to this proposition. The amount owing by the plain-
tiff was ascertained and agreed upon at $18,280, as of the first day of
January next ensuing. The agreement was then drawn up and executed.
It reads as follows:

“In consideration of the agreements hereinafter contained on the part of
the Massachusetts Mutual Life Insurance Company, I, John W. Rutherford,
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hereby sell, transfer, and assign to said company all my right, title, and inter-
est m or fo the five hundred shares of the St. Joseph Water Company stock,
, (certlﬁcate No. 22,) and one hundred and twenty-five shares of the Austin
Gas-Light Cowpany’s stock, (certificate- No. 27,) pledged by me to said com-
pany a8 collateral to my indebtedness fo it. In consideration of the atoresaid,
‘said company agrees that upon the ultimate sale of said stock by it it will ap-
ply Lhe proceeds, —First, to pay such proper expenses as may be incarred by it
in connection with said stock; second, to pay all sums. paid out by it, or which
may hereafter be paid out. by it, ou account of said stock, or to protect its
interest therein; hird, to apply the balance upon said Rutherford's indebt-
edness to it, prlncipal and interest; fourth, to pay one-half of any and all
sums 8o received after makmg the paymeuts and application aforesaid to said
John W. Rutherford. . .

- “Dated-at Springfleld, M ass., hw 9tk day of December, 1887 ”

The notes of the plaintiff were not'surrendered to him, nor was any-
thing said specifically by him ‘or the officers of the defendant as to ex-
tending his time for the payment of his indebtedness. The securities
were not sold at auetion, and in Qctober, 1889, the defendant sold them
to one Chew for the price of $20,903.: . Notice of the proposed sale was
not given to the plaintiff:  The sale’was a bona fide sale, and the price
obtained was the best the defendant could obtain. - During the period
of nearly two' years that had: elapsed since the agreement of December
9th, the plaintiff had been unableto find a purchaser for the securities
at & price at which he-could realizé any surplus, and during that time
he'did not  communidate with : the defendant., . No proceedings were
taken by the defendant to enforce the notes of the plaintiff during that
petiod. .

Upon these facta the plamtlﬁ' is ‘not entltled to any rehef By the
agreement of December '9th he released his equity to redeem the securi-
ties, and' the parties substituted the relation of vendor and vendee for
that of pledgeor and pledgee, - Such is the plain meaning of the agree-
ment when its language is read in the light of the extrinsic circumstances
surrounding its execution. ' Unless’ it was intended by the parties to
have this effect, there was-no conceivable reason for making it. ‘If there
was a suﬂ:'lclent consideration, and the fransaction was free from oppres-
gion: on the part of the defendant and was deemed at the time to' be for
the best interests of both parties, the agreement is not obnoxious to any
tule of law of equity.: Asin-the case of a mortgage, so in a pledge, the
equity of redemption of the debtor cannot be waived or surrendered by
any stipulation of the parties'made at the time of the original contract.
The courts have always asserted this.doctrine as one necessary to the
‘protection of thie debtor'who, undér the pressure of necessity, and in the
hope of saving:a forfeiture by meeting his obligation at maturity, might
be constrained to submit to ruinous terms as the condition of a loan.
But there is nothing in'the policy of the law which forbids a subsequent
release of the equity of redemption;, though the transaction will be jeal-
ously scrutinized, inorder to prevent any oppression of the debtur The
law is stated in J ones, Pledges, § 555, as follows:

“The parties. may ab a time subsequanb to the pledge agree that the ered-
itor shall take the pl;edge in satisfaction.of the debt, and their contract to this
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effect, if clearly proved, will be enforced. They may also agree that the cred-
itor may sell the property at a stipulated price, or may himself take the prop-
erty at that price, and credit the pledgeor with the amount.”

There was a sufficient consideration for the agreement in the aban-
donment of the pending auction sale of the. securities, and also in the
new obligations which the defendant assumed towards the plaintiff. Be-
fore making the agreement, and while the relation between the parties
was merely that of pledgeor and pledgee, the defendant was under no
obligation to sell the securities, or attempt to do so. It could have re-
tained them, and, while inert, could have enforced payment of the debt
from the plaintiff by suit. Its whole duty to plaintiff would have been
discharged by keeping the securities ready to be delivered to him upon
the payment of the debt for which they were pledged. But by the new
agreement it assumed the active duty of making a sale of the securities
for the benefit of the plaintiff. The stipulation by which it undertakes
to make a specified application of the proceeds “upon the ultimate sale
of said stock by it” implies an obligation on its part to exercise the power
of sale, (Jcmes v. Kent, 80 N, Y. 585;) and the prov1s1on whereby the
plaintiff is to have one-half of the net surplus arising from the sale cre-
ates an obligation by the defendant to exercise an honest discretion, and
act with a reasonable regard to the interests of the plaintiff in making the
sale; and it cannot be doubted that for any breach of that obligation the
plaintiff would have a remedy. The language of the instrument is in-
consistent with any other understanding of the parties than that the
former relation between them should cease, and the defendant should
thenceforth have the unqualified title to the securities, and the plaintiff
have merely a contingent interest in their proceeds, or a remedy against
the defendant for a failure to perform its duty in selling it. It does not
contain any sugeestion that the securities are to be held by the defendant
as collateral, nor any condition whereby the absolute transfer on the part
of the plaintiff is to be avoided upon paynient of the debt. On the other
hand, by providing that the defendant is to have one-half of the proceeds
of the sale after the debt and disbursements are satisfied, the defendant
is authorized to sell the stock, notwithstanding prevxously the plaintiff
may have paid the debt and dlsbursements

The testimony of the plaintiff to the effect that before he signed the
instrument he was promised by the officers of the defendant that they
would notify him before selling the securities is not credible, and, if it
were, cannot be permitted to qualify the terms of the instrument, or any
of the conditions implied from what is expressed. The right of the de-
fendant to sell the stock at its discretion, and deal with its owner, being
expressly manifested by the language of the instrument, cannot be cur-
tailed by oral evidence of an antecedent promise into one to do so upon
giving the plaintiff notice. An instructive authority in point is Fighmis
v. Taylor, 98 N. Y. 288.

There is nothing in the circumstances of the case to impugn the fair-
ness and reasonableness of the agreement. - It was manifestly made in
the interests of both parties, and in the expectation that a sale could be
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made at a future time, and by private negotiations, by which more
could be realized than at the pending auction sale. Upon the proofs
there seems to be no reason to doubt that it has been carried out in good
faith on the part of the defendant,

The bill is therefore dismissed.

PARKER 9. WrAY et al., County Court Judges.

(Circuit Gowrt, W. D. Missouri, W. D. April 4, 1891.)

CONTBAOTS-—MUNICIPAL BoNDs—SPECIFIC PERFORMANCE. |-

" Where the complainant entered into a contract with defendant county by which
he was to secure the surrender to defendant of certain old bonds and coupons is-
sued by certain townshi &)s in aid of a railroad, and to satisfy all outstanding judg-
ments on such bonds and coupons and to hold the townships harmless agaiust such
indebtedness, and was to receive therefor $150,000 in new bonds, complainant’s
undertaking extends only to obligations of the townshxps themselves, and does not
include judgments rendered on bonds issued by the county without aul;houtv of
law to take up overdue interest coupons on such township bonds.

In Eqmty

This is-a bill for specific performance of contract entered 1nto between
the complainant and the respondent county, of date September 7, 1887.
The substance of this contract is agfollows: That the respondent county
court should issue and .deliver to complainant 150 bonds, of the denomi-
nation of $1,000 each, amounting in all to $150,000, payable 30 years
after date, redeemable at the option of the payor at the end of 20 years,
to bear interest at the rate of 5 per eent. per annum, evidenced by cou-
pons, etc., payable annually at a given bank in the city of New York,
said bonds to bear date November 1, 1887; in consideration of which
the complainant agreed on: his part to surrender and deliver to the re-
spondents $150,000 in old bonds and coupons and interest thereon, and
as much more as he may have on hand, (such bonds, etc., being origi-
nally issued by said county on behalf of Grand River township in said
county, to aid in the construction of certain railroads;) and should also
cause to be entered satisfaction of judgments rendered against said town-
ship on said bonds and interest, on the records of the courts where such
judgments may be entered; the respondents to deliver such new: bonds,
and make the exchange on a basis of 60 cents in new bonds for every
one dollar in old bonds, coupons, judgments, and accrued interest thereon,
which complainant might surrender to réespondents; and the respondents
agreed to make. further exchange upon the above basis whenever the
complainant should present any of the above-described old bonds and
coupons, or present evidence of having satisfied judgments on the same.
Should the complainant be unable to so deliver and surrender all of said
bonds and coupons, and cause all judgments against said township to be
satisfied by January 1, 1888, then the complainant was to surrender and
deliver to respondent county a sufficient amount of said indebtedness to



