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the damages, because, as we all know, it is impossible to determine
whether a man will live out this expectancy of lifeor not. These insurance
tables are based upon the probabilities of the average human life. [t
may be this man, if he had not received the injury, would not have
lived a year, and he may live longer than his expectancy of life. There
are so many uncertainties and contingencies in human life. We cannot
say whether this man would have continued to earn $50 a month; and,
on the other hand, he might have earned a larger amount. So you can-
not take this and figure it out on 8 mathematical basis; but, taking all
these facts into account, and remernbering the uncertainties and con-
tingencies of human affairs, it is for the jury to determine the fair Jump
sum which will compensate the plaintiff for the pecuniary damage caused
him by the injuries he has received. Of course, if you find for the
plaintiff, you should remember that this sum is awarded now,—it is
awarded in lump. He receives it all at once, and it becomes free from
the uncertainties of human life, and due consideration should be given
to that fact in estimating the damages to be awarded. In cases of this
kind, where there is evidence showing that the party has been put to
expense for nursing and the services of a physician, that is another ele-
ment of damage; but it is not claimed in this case, and there is no evi-
dence before you showing that such an expenditure has been made, and
you cannot take that into account, but you will estimate, in fixing the
amount of damage, such a sum as will compensate the plaintiff for the
pain and suffering caused him in the past and that will be caused in the
future by the injury he received, and the pecuniary loss caused him by
its effect upon his ability to earn money.

" Verdict for defendant.

_In re Am Luna.
(Clrcudt Court, N. D. California. February 28, 1801.)

OP1uM SMOKING—SALE OF OPIUM.

Order 2085 of the city of San Francisco forbids any apothecary or other person “to
gell, barter, give away, dispose of, or deliver toany person in the city and county ot
San Francisco any opium or morphine, or any extract of opium, or product thereof,
except upon the written prescription or written order of a practicing physiecian.”
Bection 7 of the order forbids any physician to prescribe “any of said snbstances,

. products, extracts, preparations, or compounds for the purpose or with the view of
any person taking the same for curiosity, or to experience any of the sensations
‘produced thereby, or to indulge in the use of the same, * * for any purpose
except bona fide medidal purposes.” ' Held, that such order forbids the eale of
smoking opium. B -

Habeas Corpus.

. T. D. Riordan, for petitioner,

- Ju D, Page, for respondent.
Before SaAwygr, Circuit Judge.



IN RE AH LUNG. 685

SAwYER, J. The petitioner was arrested upon a complaint for selling
to one Jerome Miller, “opium prepared and used for smoking and no
other purpose,” in violation of order 2085. The order makes it—
“Unlawful for any apothecary, druggist, or pharmacist, or any employe
thereof, or any person whatever, to sell, barter, give away, dispose of or de-
liver to any person in the city and county of San Francisco, any opium or
morphine, or any extract of opium or product thereof, except upon the writ-
ten prescription, or written order of a practicing physician.”

And gection 9 of the order further provides, that—

“ Any person violating any of the provisions of this order shall be deemed
guilty of a misdemeanor, and punished by a fine not exceeding five hundred
dollars, or by imprisonment not exceeding six months, or by both such ﬁne
and imprisonment.”

- It is earnestly argued, that, this provision was not intended to exclude
the sale of smoking opium, but, only, opium and its products, used for
medicinal purposes, and in such forms, as physicians are accustomed to
prescribe; that physicians never prescribe opium in this form, and, con-
sequently, a prescription could never be obtained, and therefore, that a
construction embracing smoking opium would be absurd. The well-
established maxim that the law requires nothing impossible, as illus-
irated in Re Leonq Yick Dew, 10 Sdwy. 44, 19 Fed. Rep. 490, is cited.
But those maxims only apply, where the law is susceptible of two, or
more, constructions, as in the case cited. In this case, there is no im-
possibility, and there does not appear to me to be any room for construc-
tion. The provision is as direct, and specific, as it is possible to make
it. Theorder does not permit “any person whatever” to sell, giveaway,
or deliver “any opium or morphine, or any extract of opium or product
thereof,” without a prescription, ete.. - That language seems to be as com-
prehensive as it is possible to make it. Smoking opium is, certainly,
either “opium” or an “extract or product théreof,” and it is, probably,
the very form. in which the great bulk of all the opium produced in the
world is consumed. Besides, it is manifest that it was designed to reach
this form of the drug from the provisions of section 7, which, are, that—
_ “It shall be unlawful for any physician, to prescribe or to give @ presérip-
tion, or order for any of said substances, products, extracts, preparations, or
compounds, for the purpose, or with the view of any person taking the same
Jor curiosity, or to experience any of the sensations produced thereby, or to in-
dulge in the use of the same, or in the cocaine, or morphine habit, or for any
purpose, except bona flde medical purposes of cure or preve'ntwn of stekness
-or disease.”

Thus, the order, 1tself does not leave the matter, on the hypothesis,
that physicians never do or would prescribe opium for the purposes of
smoking, but it cuts off all possibility of evading the order by prescrib-
‘ing it for smoking, and for cognate uses, upon the pretense, that, it is
for medicinal uses. I do not see how it is possible to doubt, under these
harmonious specific provisions, that the broad scope claimed for this or-
der, on the part of the city, is the proper construction.. I think upon a
full consideration of the ordinance, that the intention of the board; in
passing the ordinance, is expressed in “unmistakable, and nnambiguous



686 FEDERA1L: REPORTER, vol. 45.

laﬁ'g‘uage.A”.:"Besides, this is a gtate law, and an autharitative construc-
tion by the state courts is controlling in the national courts. The con-
struction here:adopted, was given to the ordinance by a'department of
the superior court of San Francisco, in the case of People v. 4h Nun, on
appeal from the police court." Wliile this is not a decision of the su-
preme court, and, absolutely, authoritative, it is & construction of a state
court of the same grade as this court, and I should hesitate long before
presuming to overrule it, on the construction of a state law, even if the
construction adopted by the state court were doubtful, or deemed errone-
ous. The better Way in such cases, if the construction is not satisfac-
tory, and.the construction, is a question at all for the national courts,
would be to prosecute an appeal and’follow it, if necessary, to the su-
preme court of the United States, in the regular order of proceeding.

It is urged that section 8, in certain cases, clearly violates the consti-
tution of the United States, and that it is, consequently, void. But this
case does not arise under section 8, and is not one of the cases mentioned.
It will be time enough to consider that section, when a case of the kind,
suggested by counsel, is presented, arising under the provisions of that
section., ’ AR ‘

The petitioner must be reimanded, and it is so ordered.
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' AMEﬁchN' Rom.-Pirm Co. et al. v. WESTON.

T . (Circutt Cowrt, S..ID.'Ohio, W. D. April 4, 1801.)
T N I I . : -
1, PATENTS POR Invml{;uons-—.Counmgqrom R . . .
: Letters patent No. 801,596, granted July 8, 1884, to Richard W. Hopking for an
jmprovement in roll-papér holders and cutters, the principal: features of which are-
& hanger or bracket and a yoke, preferably in one piece, passing through a hole in
the hanger or bracket, having its arms bent to form a sprihg, and its ends curved
to pass a short distance into-the roller or core, thus snspeﬂding‘t-he roll ‘of paper
..and allowing it-to turn.free on the.endg.of the yoke, in combination with a blade
.~ having its ends bent at right angles, so as to guide the papér when unrolled, in or-
' der that it may be cut’ straight, connected with the braclket by means of a knife
8.0, yoke, made preferably of onepiece, and passing through eyes or staples driven into-
.i% . the bracket and two coilsprings wound:on the knife yoke,and soarranged as to con-
, tinua.]l‘y exert their forée in pressing the knife against the roll, is a meritorious
... invention, though every elemeént of the combination is old. * :
2. BAME—ANTICIPATION. A B
Such invention is not anticipated by any device intended to accomplish a similar
3 Fesult in-which the element, of a.cutting edge pressed against the roll of paper, so
" {hat the loose end may be torn off ‘by pulling it across the edge, and at the same
. time operating as a brake to check the motion of the roll, is wanting, -

8 BAMR-<INFRINGEMENT. ' ':'; cLey i R Y
.1 ,; Defendant's device does not employ a spring for holding the cutter against the

% ‘7o, but makes the cutter itsklf hea¥y enough to serve for that purpose. Held,
+:1 that this is;a' mere medhanical egujvalent, and infringes plaintiff’s patent. :

- /Tn Equity. Bill for injnnetion. | » - ‘_
Geo. H.:Knight, for.compldinants, oo 0 0 0 o
. Arthur Stem, for defendant. . it o v
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