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GraND Rarips SAFETY DEPDSIT Co. v. CINCINNATL Sare & Lock
--Ca. et al.

(Cireutt Court, S. D. Ohio, W.D. April 23,1891,)

FnAun—coustou WITH AGENT—RIGHTS OF PRINCIPAL,

A corporation which eontracts with the agent of another corporation te furnish
the latter a- safety vault. for $7,250, but at the request of the agent expresses the
oconsideration in the contract to be $13,000, and afterwards gives the agent a state-
ment of dgedount showing a false credit of $5,750 for a payment, purporting to have
beer made by the agent, is {iable to the agent’s principal for the amount realized by
the agent by means of the fraud.

2. SAME—RIGHT OF ACTION.

The fact; that the agent is also a stockholder in plamtlﬂ corporation does not af-
fect its right to recover for the fraud perpetrated. .
8 SAM‘E—KNOWLEDGE OF PRINCIPAL~LIABILITY,
‘Wheré the fraudulent contract was made by defendant’s premdent who was its
managing officer, and made its contracts, defendant cannot escape lisbility on the
_ ground that th1s transaction was conducted by the president Wlthout. lt.s knowledge
‘or conourrence.’

4. SAME-—AMOUNT OF Rnoovmu .
The f?ct that stock in plaintiff corporation was 1ssued ’oo the agent for the amount
‘6f thé fraudulent éxcess in thé price of the safety vault, and that this stock is worth
. less than its face value, doés not affect the liability of defepdant for the face value
of the stock. that bemg the a.mount. ,of the fraudulent overcharge.

AtLaw., <"

Wilby & Wald and Montgamery & Bundy, for complamants. o

Follett & Kdly, for defendants.

o oN MOTION FOR NEW TRIAL, ‘

SAGE, J. The argument by counsel for the defendant upon motlon
for a new trial omiits the consideration of the rules of law which control
the case. . ‘Goodrich, the agent of the promoters who subsequently organ-
ized the plaintiff corporation, and became its sole original stockholders,
‘made a contract with the defendant company for a safety vault for the
uses of the corporation. The defendant agreed with him to furnish-and
put:-up the vault for the sum of $7,250, but upon his request the con-
sideration expressed in the contract was $18,000, which was the amount
paid by the plaintiff company, as follows: $7,250 in cash, and the resi-
due in capital stock, issued by the company at par, to GOOdI‘lCh in con-
sideration of his supposed payment of the amount thereof on account of
said.contract. . The contract shows upon its face that Goodrich was act-
ing for the’promoters -om behalf of the corporation about to be formed.
There can be no possible doubt, either in law or in faet, that the defend-
ants were charge‘able with notice that Goodrich was acting as an agent.
Now, there is rio proposition of law relating to agency better settled than
that the agent must be loyal to his trust, and that he may not deal in
the business of his ageney for his own benefit. Whart. Ag. § 231 &
seq.; Mechem, Ag. § 454 ef seg. From this principle results the other
rule that all profits made and advantages gained by the agent in the ex-
ecution of his agency belong to the principal. Ringo v. Binns, 10 Pet.
269. Even if it be shown that the principal was not in fact injured: by
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the intervention of the agent in his own behalf the result is the same.
Gardnet v. Ogden, 22 N. Y. 327. If the agent, dealing with the sub-
Jject-matfer of his agency, acquires .a ‘profit for himself, the law will
compel him to account for and transfer 1o his principal the profit thus
acquired. Mechem, Ag. § 469, and cases cited.  This is by reason of a
prineciple which apphes as well to trustees, who may be held to account
for all profits realized by their use of the trust funds for their own bene-
fit. - In this case the transaction was accomplished by fraud and deceit.

It could not have been carried into effect without the connivance and
active co-operation of the defendants. Mot only did they insert the false
and fraudulent statement of consideration in the contract, but later the
defendant company (for this particular incident is not shown to have been
participated in by the defendant Halliday) furnished to Goodrich, to be
by him exhibited to the plaintiff, a statement of account showing a false
“credit of $5,750 for a payment purporting to have beén made by him.

It'is elementary thatall who participate in the perpetration of a fraud
are to be regarded as principals. The defendants are therefore liable for
the amount which was realized by Goodrich by reason of the fraud.
This being 80, and the facts not being-in dispute, the court properly
charged the jury to find ‘a verdict in favor of the plaintiff for $5,750, be-
ing the amount realized by Goodnch for his own benefit out of the trans-
action,

To the argument of counsel for the defendant that 1nasmuch as Good-
rich became the holder of $8,000 of thé entire issue of $15,000 of the
complainant’s stock, the recovery in this case will in fact be in the like
proportion for his ben’eﬁt, the answer is plain. There is no testimony
tending to prove that Goodrich is now, or has been since the institution
of this suit, the holderiof the stock issued to him. If he were, that:is
not ‘a matter in regard to which the court would.concern itself.” The
law does not recognize the right to contribution in favor of wrong-doers.
It leaves them to adjust their own affairs between themselves, refusmg
any aid whatever to any of them:

It is urged, further, that the entire transachon on the part of the de-
fendant company was ‘eonducted by the defendant Halliday, without
its knowledge -or concurrence. The defendant is acorporition, and
Halliday was and is its president and managing officer, through, and
by whom, it made its contracts and transacted its business, and it is re-
sponsible for hisacts. -Whether, in a proceeding in-equity, the defendant
company, upon making & clear showing that it was made liable for this
-fraud by the unauthorized participation of its president therein, in its
name, without its knowledge or consent, could be relieved from pay-
ment of so: much of the damages as would accrue to the benefit of Good-
-rich as a stockholder, or could recoup upon Halliday, are questions not
‘before the court. This is an action at law, and the plaintiff is entitled
to damages irrespective of these considerations. -

It is further urged that it appears from the testimony that the stock
of the complainant company is worth much less than its face value, and
that the dumages should be reduced correspondingly. The authorities
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cited in favor of this proposition are as follows: Teachout v. Van Hoesen,
76 Iowa, 113, holding that where fraudulent representations as to the
value of property to be furnished as part of the plant of a corporation
io be organized, were made to induce a person to become a stockholdev
therein, he, and not the corporation, is the proper party to maintain an
action for such fraud. But in that case the fraud was against an indi-
vidual., In this case it is against the corporation. In Nysewander v.
Lowman, 124 Ind. 584, 24 N. E. Rep. 355, land had been exchanged
for stock in a corporation upon a fraudulent representation as to its value.
It was held that the measure of damages was the difference between the
actual value of the stock and its value as represented. That holding was
no doubt correct. But here is a case, not of the transfer of stock by the
stockholder to whom it had been issued by the company, or by his
{ransferee, but of an issue of stock by the corporation itself to one who
stood as an original subscriber, and received it as paid-up stock, upon
the false and fraudulent statement that he had actually paid the amount
in cash foraccount of the company. The case of Vailv. Reynolds, 118 N.
Y. 297,23 N. E. Rep. 301, was also cited, but as it is to the same effect
ag the case last above it is not necessary to refer to it more particularly.
_ The stock issued by the company to Griswold could not lawfully have
been issued at less than par, and if by reason of the failure of the plain-
tiff to succeed in its business, or from any other cause, it depreciated in
value, that fact cannot avail the defendant in this action. The motion
for a new trial will be overruled, and judgment entered for the plaintiff
for the amount of the verdiect, with costs.

GrANT v. UntoNn Pac. Ry. Co.
(Ctreutt Court, 8. D. Iowa, W. D. March Term, 1891.)

1. MASTER AND SERVANT—INJURIES TO SERVANT—NEGLIGENCE.

It is not negligence on the part of a railroad company to have switches without
lights on them in its yard, unless it appears that it was the common and uniform
practice to haveé such lights, and that the switchmen had a right to expect them.

2. Samz.

Where a switchman is run over while passing from one switch to another in or-
der to turn the latter, the jury must determine whether it was negligence on the
part of the company that the foreman, who had turnhed the switch, so that there
was in fact no need for plaintiff to go to it, failed to inform plaintiff that the switch
had been turned.

8. BAME—DANGEROUS SPEED—EVIDENOCE.

The jury must determine whether the engine was negligently run at a high and
dangerous rate of speed, and a town ordinance regulating the speed of locomotives
within the town is to be considered, together with the rest of the evidence.

4. SAME—CONTRIBUTORY NEGLIGENOE.

‘Where plaintiff is injured while passing along the track between the two switches
by stumbling on obstructions by the side ot the track, as he claims, while defend-
ant claims that he slipped while attempting to get on the gﬂot of the moving en-
gine, the jury must determine what caused the accident, and if they find that plain-

- tiff was injured while attempting to board the engine he cannot recover,

140 N. W. Rep. 96. ;
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