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of equity; and the federal courts are to adopt it only so far as it is con-
sistent with the mode of procedure in equity cases established by the
courts of the United States. Demurrer sustained.

Farmerse’ LoaNn & Trusr Co. v. GrEeN Bay, W. & Sr. P. Ry. Co.,
(FraNck, Intervenor.)

(Circuit Court, E. D, Wisconsin. March 28, 189L)

RATLROAD MORTGAGR—FORECLOSURE—PRIORITIES. '

A claim against a railroad company for causing the death of plaintiff’s intestate

is a demand arising from a failure of duty, and could not by its c¢reation benefit,

preserve, or increase the corpus of the estate of the company, and is not entitled to
priority upon the foreclosure of a mortgage thereof.

In Equity. o :

Upon' the intervening petition of Emily Franck, administratrix, ete.
The bill is filed to foreclose a trust-deed executed by defendant to com-
plainant on the 18t day of September, 1881, upon its line of railway, to
secure its bonds of even date, aggregating $1,600,000, maturing in 1911,
or at the option of the trustee, upon default in payment of interest. The
interest of the bonds was payable semi-annually on the 1st days of Feb-
ruary and August in each year. Upon default in the payment of inter-
est, continuing 30 days, the trustee at its election might, and, upon re-
quest of the holders of one-fourth in amount of the bonds, should, take
possession of the mortgaged premises, and dispose thereof at sale, as pro-
vided. Default occurred in the payment of interest due August 1, 1888,
continued after default for more than 30 days, and in all subsequently
maturing interest. On the 31st of July, 1890, the trustee, after proper
request of the bondholders, demanded and received possession of the
mortgaged premises, electing to treat as matured the entire principal sum
of the bonds, and has since operated the railway. On the 14th August,
1890, the trustee filed this bill to foreclose. Onthe 18th of August an
order of the court, entered by consent of the parties, affirmed the pos-
session of thé trustee, authorizing its continuance in possession under
the protection of the court, and conferred upon the trustee the usual
powers and duties of a receiver. No provision was made by the order
with respect to the floating indebtedness of the railway company., On
the 5th day of January; 1891, Emily Franck filed her intervening peti-
tion, representing that Martin Franck, a conductor in the service of the
railway company, lost his life on the 15th day of April, 1890, in the
discharge of his duty, without fault on his part, and. solely through the
neglect of duty of the railway company; that he left a dependent father;
that the railway company is insolvent; and that she, as administratrix
of the estate of the deceased, prefers this petition to obtain for the father
proper indemnity for the loss of the son, rightfully demandable under
the laws of Wisconsin. - The complainant takes issue with the petition,
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and alleges the superiority of the lien of its mortgage. The petitioner
now moves the court to institute necessary proceedings to establish the
liability for the death, and the amount recoverable therefor, claiming
that such amount, when ascertained, constitutes a proper charge upon
the income and corpus of the property, superior to the lien of the trust-
deed.

G. W. Hazelton, for petitioner.

Winkler, Flanders, Smith; Bottom & Vilas, for trustee. i

JENKRINS, J., (after stating the facts as above.) The objection that the ap-
plication is premature cannot be sustained. It is not essential that the
demand -should be first established in a suit at law against the railway
company. If the petitioner’s demand be a proper charge upon the fund
in the hands of the receiver growing out of the operation of the railway,
it is properly cognizable in this court, which, as a court of equity, has
through its receiver possession of the railway, and exclusive control of
the fund realized from its operation. In such case it pertains to this
court to adjust all demands upon the fund, and to that end may permit
an action at law, or direct the trial of a felgned issue. Barton v. Barbour,
104 U. 8. 126.. The act of congress permitting suit against receivers
appointed by a federal court, without leave of the appointing court, is
limited “in respect of any act or transaction of his in carrying on the
business connected with such _property.” - 25 8t. 436, § 3. It does not
include a demand arising prior to such appomtment ‘

The principle upon which equity acts in allowing, with respect to
certain claims, priority of payment over precedent mortgage in the case
of railways is settled by repeated adjudications of the supreme court.
The gross income arising from the operation of a railway should be first
applied to the payment of the expenses of operation, proper equipment,
and needfal improvements. If the income be diverted to the payment
of bonded interest, in digregard of the payment of such expenses, there
should De restoration to original equitable right. Failing diversion,
there can be no restoration. Th¢ amount of restoration is dependent
upon the amount of diversion. The power rests upon the fact of di-
version of a fund belonging in equity to the general creditors, or some
of them. Fosdick v. Schall, 99 U. 8. 235; Burnham v. Bowen, 111 U.
8. 776, 4 Sup. Ct. Rep. 675; 8t. Louss, etc., R.. Co. v. Cleveland, etc.,
Ry. Co., 125 U. 8, 658, 8 Sup. Ct. Rep. 1011; Radway Co. v. Hamil-
ton, 134 U, 8. 296, 10 Sup. Ct. Rep. 546; Morgan’s L. & T. R. & 8.
Co. v. Texas Cent. Ry. Co., 1837 U. 8. 171, 11 Sup. Ct. Rep. 61. The
exercise of this equitable power in the court is not, however, depend-
ent solely upon diversion of current earnings to payment of bonded in-
terest, leaving current expenses unpaid, but is exercised as well in con-
sideration of the fact that, in case of failure of the trustee to take pos-
session upon default, it is indispensable to the preservation of the prop-
erty, and its maintenance in integrity, that it should be operated. It
‘must be kept a going concern. The expense of. such operation and
-maintenance within a limited time prior to the receivership:is therefore
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allowed priority. Miienberger v. Radlway Co., 106 U. S. 286, 1 Sup.
©Ot. Rep. 140; Trust Co. v. Souther, 107 U. 8. 591, 2 Sup. Ct. Rep. 295.
:The principle is here sought to be extended to embrace a claim for a
death ecouiring in the operation. of the road within the limited period.
In an able and ingenious argument the counsel for the petitioner insists
that, although the liability for the death here rests upon statute law, and
is to a stranger to the contract of hiring, and arises from failure of duty
enjoined by the law.of master and servant, yet thatthe liability is imposed
by the law upon, and constitues a term of, the contract of hiring, and so
must be regarded as a liability incurred in the operation of the road, hav-
ing priority of payment over a precedent mortgage. This proposition
finds support in the case of Dow v. Ruilroad Co., 20 Fed. Rep. 260.
There Judge CALDWELL, in appointing a receiver of the railway, provided
by his order for the payment of all obligations incurred. for injuries to
person within the six preceding months. He states that failure by the
trustee to-take possession works an implied assent that the earnings of the
roadrghould be applied to compensate those damaged: in its operation,
and asserts. tHat the rulings of the supreme court furnish ample authority,
for such order. . A careful reading of all decisions of the supreme tribu-
nal 'upon:.that subject convinces me that Judge CALDWELL has either
miseonceived the underlymg prm(nple of these decisions, or seeks to ex-
tend it unduly. ‘
The supreme court as I read the opnnons, has been most careful to
limit the doctrine to clalms representing that which has inured to the
benefit of the.mertgaged property;isuch as labor and supply claims,
amounts due to:connecting roads for,material, repairs, ticket and frelght
balances, and the like, allowing. priority to such claims, because their
non-payment would cause cesdation .of work, supplies, and running ar-
rangements; and result in stoppage in the operation of the road, which,
in the interest, as well of the bondholder as of the public, is not to be
tolerated. = The: doctrine is-analogoys: to that of the admiralty allowing
certain supplies to a vessel precedence over a morigage upon the vessel
and rests upon the same principle. The vessel must not be allowed. to
10t ut the wharf. The railway must not be permitted to rust, and its
franchise to be forfeited, through failure to operate. | Such things, there-
fore, 'that are done to avoid such result working destruction to the mort-
gage should be compensated in priority.to the mortgage. The protection
accorded is for that done:for the benefit of the res, not that suffered in
the doing, not to individual right under the contract; for that done in
.pérformance of the contract, not that suffered by breach of contract; for
labor and supplies furnished, not: wrong sustained.” A.death claim does
not'come within the principle. - The loss of life occurred in the opera-
-tion of the read, but arose from failure.of duty. It happened in the per-
-formance of the contract, but not because of performance. Its promot-
ing ‘cause was the default of the company, not the labor performed. The
‘tesulting death was a detriment, not an aid, to the road. It was in no
ossible sense of advantage to the mortgage interest. The res was not
enefited, and - that, I teke it, is the test. If failure to take possession
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works an implied assent that the earnings should be applied in compen-
sation of casualties in priority to the mortgage, why not as to all float-
ing indebtedness, to all 1mprovements upon the road, and irrespective of
time? Why not say that, through failure to take posqessmn the bond-
holdersassent thit earnings should be devoted to the paymentof all debts
ingurred after defanlt in the payment of interest, and in priority thereto?
Why limit such _priority to the period of six months prior to the receiv-
- ership? If priority is to be predicated upon implied assent instegd of
upon benefit to the res, it should be allowed to all claims arising during
failure to take possessxon from which asgent is implied. The priority
should be co-extensive in point of time with the implied assent. That
logically results from the principle bottomed upon implied assent. Such
doctrine is, to my thinking, a broad departure from the equitable doc-
trine declared by the supreme court, and would be ruinous in its conse-
quences. If conceded, the entire floating debt of a railway company, oc-
curring after default in payment of interest, and during failure to take
possession, would necessarily and logically be given priority. Vested
rights of property would be subjected to great detriment under such hold-
ing. The bonds of American railways are scattered throughout Europe,
and are held in many hands. If requires much time to institute con-
certed action by the holders after defanlt in payment of interest. Mean-
time, unprincipled directors, anxious to retain possession of the road,
could contract indebtedness—given priority by such ruling—working
ruin to the mortgage interest. The bondholder would be “improved out
of his estate,” and his vested rights placed at the mercy of hostile direct-
ors. I am unwilling to assent to such doctrine. I do not understand
it to be the law. The rule is that current income should be first devoted
to the current expenses of operation. Liability for death is not an ex-
pense of operation in any just sense of the term. It is an unsecured
debt, and, as such, cannot take precedence in payment over prior and
express hens St. Louw, etc., R. Co. v. Cleveland, etc., Ry. Co., 125 U. S.
658, 673, 8 Sup. Ct. Rep. 1011.

The apphcatlon was presented only upon the theory of priority. The
record presents no disclosure touching income. There is no suggestion
of its diversion. There has been no sale of the road. It may happen
that the income will more than suffice to discharge the operating expen-
ses and the unpaid and accruing interest. There may arise equities sanc-
tioning payment of the claim not possible now to forecast. The peti-
tioner may therefore take order for an issue to determine the question of
liability of the company and its amount, subject, with respect to pay
ment, to the ruling herein declared.
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Howe v. BArNEY ¢t al.
(Cireutt Court, S. D. Ohio, W. D. April 24, 1891.)

Numngx. BANES—1INSOLVENOY—MISCONDUOT OF DIRECTORS—RIGHT OF STOCKHOLDERS
10 SUE. -

A stockholder in an insolvent national bank for which areceiver has been ap-
pointed cannot sune its directors to make them personally liable for the mismanage-
mt:nlt; gflghe bank, as the right of action is in the receiver, and not in theindividual
stockholder.

At Law.

Milton Sater and Follett & Kelly, for plaintiff,

Pazion & Warrington, Harmon Colston, Goldsmith & Hoadly, Jordan,
Jordan & O’Hara, and C. W. Baker, for defendants.

SAGE, J. The plaintiff sues as the owner and holder of 100 shares of
$100 each, of the capital stock of the Metropolitan National Bank, a
corporation organized under and by virtue of the laws of the United
States for the purpose of carrying on the banking business, which busi-
ness it did carry on in the city of Cincinnati, Ohio, from the 1st day
of January, 1884, to the lst day of February, 1888, its capital stock
being $500,000. The petition sets forth that the defendants constituted
the board of directors of said bank, and by reason of their mismanage-
ment, carelessness, neglect, bad faith, and unlawful conduct in the ad-
ministration of their office, permitted and caused the money, property,
assets, and capital of the bank to be squandered, wasted, and loaned
upon insufficient security or without sécurily, and the capital stock to
become almost worthless, to such an extent that the bank become em-
barrassed and ingolvent, by reason whereof the comptroller of the treas-
ury of the United States, on the 6th day of February, 1888, seized upon
and took possession of the bank, displaced the defendants from the
management and control thereof, and turned over its money, property,
and assets to a receiver duly appointed, who proceeded to close out and
wind up its affairs according to the laws of the United States, The peti-
tion sets forth in detail the acts of the directors complained of, and al-
leges that from the property and assets of the bank sufficient money was
realized to pay its creditors and depositors in full; and that dividends at
different times have been declared and paid to the stockholders, includ-
ing the plaintiff, of 49 per cent. of the face value of the stock held by
them, the dividend to the plaintiff amounting to $4,900.

.- The petition further alleges that by reason of the acts of the defend-
ants complained of the plaintiff has lost 51 per cent. of the stock so
owned and held by him as aforesaid,~—that is to say, the sum of $5,100,
—rfor which he prays judgment, with interest and costs.

Four of the defendants have filed answers. The cause is now before
the court upon general demurrer on behalf of the defendants Charles M.
Holloway and Edward N. Roth. The demurrer is upon the ground
that, admitting the facts alleged in the petition, the right of action is in
the receiver, and not in the individual stockholders. The precise point



