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They had already dispatched the Vigilant, belonging to the libelants, to
the assistance of the disabled steamer. The Monarch was about to start
on the same errand.’ The Relief was sent out because the Monarch had
been engaged. The success of her enterprize and securing of the salvage
prize they hoped to gain depended not merely on her beating the Mon-
arch in the race, but also the Vigilant, their own vessel, which was un-
der contract to do all in her power to effect the towage service. What-
ever be the justice of the libelants’ belief that the claimants’ intention
was to “tie up” the Relief under the expectation of an employment which
was not to be offered, they would have had no causeé of complaint if the
claimants had, when the mate’s second dispatch was received, sent out
the Relief on the terms agreed upon. I shall award the libelants all that
they can justly claim, by giving the sum for which they were willing to
undertake the service; nor shall I do any injustice to the claimants, for
Gov. Perkins, when informed that the Relief had gone out on the pre-
ceding evening, made no protest, and expressed no dissatisfaction; on
the contrary, he said that he was glad she had gone. The steamer was
brought in by the Relief. Under all the circumstances, I think it just
that the claimants should pay the stipulated price for the service,

THE ATHABASCA.

Rem Towing & ‘WreckING Co. v. THE ATHABASCA,
(District Court, W. D. Michigan, N. D. ‘December 17, 1890.)

1 COLLY%ION—NEGLIGENCE—HAZ_ARDOUs UNDERTAKING—FAILURE T0 WARN APPROACH-
ING VESSEL. . o
The libelant coustructed at Sanlt Ste. Marie & raft, 1,200 feet long, 250 feet-wide,
containing'1,500,000 feet of logs included in & sack-boom, cousisting of timbers fast-
ened together at the ends with chains, and having two or three cables thrown
. across to keep it from spréeading. Two tugs were stationed, respectively, at the
head and rear of the raft to help it along, and crowd if over to one side of the
channel so as to permit of the passage of vessels. Entering a long, narrow channel
-+in the 'Ste, Marie river, where the current is about four miles per imur, oue of the
tugs was sent down stream to warn approaching vessels, .. $uch warning was given .
the Hiawatha and her tow, but none was given the Athabasca, a large steel pas-
genger steamer, although her smoke was geen from the tug. “As soon ‘a8 the Atha-
basca became aware of the approach of the raft, she ¢checked her epeed as much us
possible without losing her steerage, and kept as close as prudent to . the Canadian
‘shore. ' At this time the raft was sweeping rapidly down: stream; with'a tug at
either end, striving to pull.it to the opposite side of theriver. Thisresulted in car- .
ing over the ends, leaving a large bulge in the middle of theraft, reaching within
gg feet of the Canadian shore. The Athabasca, not having sufficient rcom left
her in which to pass safely, changed ber course, and went through the raft, stem .
on, breéki(x)‘:ogothe boom and scattering its contents, resultir;ﬁ in a total loss, amount-
" ing to $12,000, which the libelant seeks to recover. Held, that it was'a hazardous
- undertaking to take a raft of such size, form, and -structure, Gown the Ste, Marie .
river, knowing the perils incident to the almost constant gassage of vessels, the
" swiftness of the current, and the dc¢casional narrowness of the stream; anit ‘that it
was an added negligance pot to.take effective measures to warp the Athabasca .
before'shé reactied the narrows, her approach being known; and that such negli-
gence constituted the cause to which the collision must be' dttributed, . - :
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2. TowiNg RAPTS IN NAvIGABLE BTREAMS—UsAGES AND CustoMs oF NAVIGATION—
Muruar RIGHTS.

"+ Held, that both Canadian and federal courts clearly recognize the right to tow
logs in raft on navigable streams, such as the Ste. Marie, but that such right must
be exercised with due regard to the rights of others, and_the general usages and
customs of navigation and commerce on such waters; and that while the libelant,
in the exercise of such right of towage, was entitled, for the protection of its raft,
to full observance on the part of others of the established principles of navigation,

ot the manner in which the libelant exercised such right would necessarily affect
its claim upon the diligence of others.

8. SAME—DIVISION OF DAMAGES—ACOESSORY NEGLIGENCE-—FACTS CONSIDERED.

* Held that, the negligence of the libelant being established as the inducing cause
of the collision, the charge of accessory negligence on the part of the respondent
must be clearly made out before the damages should be divided; and, upon consid-
eration of the facts, that none of the grounds suggested as showing contributory
negligence on the part of the Athabasca are sufficiently established to warrant the
court in dividing the damages.

_ In Admiralty.
H. M, Gillett and H. H, Swan, for libelants.
F. H, Canfield and 4. McMurchy, for claimants.

- SEVERENS, J. The River Ste. Marie, which is the outlet for the wa-
ters of Lake Superior, constitutes the avenue for navigation and commerce
between the ports on that lake, (and some upon the river itself,) and
those below upon the other greatlakes. It is the thoroughfare for a large
and increasing number of steam and sailing vessels of nearly all the classes
employed in navigation, in the carrying of passengers and freight. As
many as 60 vessels, upon an average, pass up and down through the ca-

nal at Sault Ste. Marie daily. It is also used in the transportation of

logs in rafts from the forests around Lake Superior, by floating and tow-
ing to their destination at various points on the lower lakes. These rafts
are made up again at the foot of the Sault Ste. Marie, after they have
-passed the rapids at that place, and are taken below in the convoy of tugs.
The passage of these rafts down the river has been rather occasional, and
not of very frequent occurrence, but has been continued during recent
years. Theriver, after passing the Sault, and running some distance below
it,-sweeps, in a comparatively narrow channel, to the north-east, and,
bending around to the south-east, divides on Squirrel island, and, after it
has reunited, descends into Lake George. This narrow channel is about
a mile long, and is in the form of an are, the convex side of which is on
the north. The current runs through this channel ordinarily at the rate
of about four miles an hour, The navigable portion of the channel is
geme four or five hundred feet wide. ' On the west end of it, and on the
north side thereof are situated Hollister’s mills, and on the same side,
about half-way down to Squirrel island, is Cunningham’s dock. The dock
is not far from the northernmost part of the arc. The western channel
around Squirrel island is the one used in navigation, and there is a point
coveéred with trees and shrubbery projecting somewhat into the river from
the south side towards the north-east just above this island, which par-
tially obstructs the.view from the river, as one ascends from Lake George
alongside of Squirrel island, over the upper portion of the bend in the
river already described. ‘ R : .
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- The facts in the present case, as I collect them from the evidence, are
that the libelant, the Reid Wrecking & Towing Company, in-July, 1888,
having constructed a raft of logs at the foot of the Sault Ste. Marie, un-
dertook to float and tow it down the river into Lake Michigan. The raft
was about 1,200 feet long, and 250 feet wide, and was inclosed in a sack-
boom, the logs lying crowded together in the boom, unfastened, except
as they were surrounded and kept together by the boom. This latter
consisted of long, stout, heavy timbers, strongly fastened together at the
ends with chains. Across the body of the raft, at different places, were
thrown two or three guys, or cables, fastened to the sides, intended to
keep the raft from spreading. The raft contained 1,500,000 feet of logs.
At the head of the raft was stationed the tug Avery, and at the rear the
tig Dowling. On the raft were several, and doubtless a sufficient num-
ber of, hands. The purpose of the tugs was to help the raft along, and
to pull and crowd it over to one side of the channel, in order to let ves-
sels going up or down pass by, and otherwise keep it clear of collisions.
Thus equipped, the libelant started down the river with the raft, and on
the 5th day of July, before reaching Hollister’s mills, where the channel
grows narrow, the tug Dowling was dispatched down stream to look be-
low the straits and find and warn of the appreaching raft any vessels
which might be coming up. The tug sighted the Hiawatha, which had
the Minnehaha in tow, and gave it warning, and then returned and took
its place at the stern of the raff. The smoke of some other aseending
vessel was seen from the Dowling. For some reason, not definitely shown,
but probably because the Dowling was needed at the raft, which was
rapidly coming into the narrows, no warning was sent down to the other
ascending vessel.” This proved to be the Athabasca, a large steel passen-
ger steamer, of 1,147 tons burden, 270 feet long, and 38 feet in breadth
-of beam, belonging to the Canadian Pacific Railway Company,-and form-
ing one of a line of steamers plying between Owen sound and Port Ar-
thur.  The steamer had on board a cargo of merchandise, and about 100
passengers, besides her crew. Nearly opposite, but a little above, Hol-
lister’s mills lay a sunken vessel, some distance out from the American
shore. As the raft came down stream it was carried around by the head
towards the Canadian shore to avoid the sunken vessel, and then it was
bent around to the south again, so as to avoid and give way for the ves-
gels which were known 'to be coming up through the narrows. The ef-
fect of this was to whip the tail end of the raft over against the dock at
Hollister’s mills, and a scow lying there was swept loose and carried down
the river. Meanwhile the Hiawatha had steamed up to and was lying
alongside of Curiningham’s dock, with the Minnehaha behind in line.
At about the time the raft entered the narrows, the Athabasca was com-
ing up around the point of the American shore lying over opposite and
above the upper end of Squirrel island. The raft had not yet been seen
by the Athabasca, and was not discovered, as I think'the preponderance
of the eviderice shows, until the steamer had traversed about half the dis-
tance from Sqitirrel island to Cunningham’s dock.: When at'this' point,
ghe was signaled by the' Avery’s whistle to check. - This she did; and
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yproceeded; up. slowly alongside of .the Hiawatha, and thep, moving as
,alowly a8 ;she could and ‘maintain; her steerage, ported her wheel, keep-
ing in towards the Canadian shore;.as. closely as,it.was prudent to do.
During all the time after the Athabasca became aware of the nature of
the raft and its form,,the latter was, passing down with the full rate of
the current, the tugs at.either end trying to pull and crowd the raft over
to the south side tar enough to give room for the approaching vessel.
The effect of this was to carry over the ends, leaving a large swell or bulge
at the middle on the nerth, reaching within 60 feet or so of the Canadian
shore. The swiftness of the current, the great weight and momentum
of the.raft, and its loose,, pouching structure, rendered it impossible for
the tugs to make any considerable impression on its course at that point.
The Athabasea, not daring to go so far shoreward as.she found necessary
in order to escape; as she:approached the raft, changed her course, and
-went, stem ony. straight through it, breaking the boom. The result was
that the raft was broken up,.and its contents, scattered and dnftmv down,
awere lost in the bayous and.swamps and the open :waters below, the loss
amounting to $12,000., The libelant. seeks 1o recover this in nhe present
proceedmg.

In my opinion,. 1t was 8 hazardous undertakmg on the part of the
hbelant to attempt to take a;raft of the size, form, and structure of this
.one down the River Ste. Marie, knowing. the perlls which were likely to
arise from. the almost: congtant passage of vessels, the swiftness of the
current, and .its occasionally.narrow channels. _I_t wag.an added negli-
.gence in the libelant thatit did not take effective .measures to warn the
~Athabasca: before she came. up .into the straits.  Especially is. this so
‘because .the approach of .the: vessel was known. The reason why the
warning was not given probably was that the forces of the libelant, were
urgently needed to manage the raft, then coming into the narrows. The
.pecessity, for the warning is shown to have been.understood and was in
fact admitted. by the prec&utlon taken in sending the tug below for that
purpose.. -But ity mission; was too humedly and impertectly executed.
‘The imprudence.of ‘the. undertaklng to move such a raft through this
river, with the added . failure to-give proper notice to the Athabasca of
the coming of the raft through this narrow portion of_‘thg channel, in my
.gpinion, constituted. the negligenee to which the collision is attributable.
It must be conceded; that it.is not unlawful to tow logs in rafts on nav-
Jgable streams such as the Ste, Marie. - The legislation.and the course of
sjndicial'decision in Camada, ag well as in the United States, recognize such
.uge of these waters as proper and as of right.. 1 Rev. St. Can 1886,
156, art. 27, respecting navigation of Canadian waters; Rev. St. U. s.
§4233; - The David, Morrisy, Brown,. Adm. 274*,‘Lallandev The .C. D., Jr.,
Newb. Adm. 501,1U S. v.}Qne Raft of szber, 13 Fed. Rep 796 Muntz
¥..Raft.of s Timber,: 15: Fed. Rep. 557 ;. The.F. & P. M. No. 2, 36 Fed. Rep.
o264 The Henry \Buck;38. Fed. Rep. 8115, .Seabrook v. A Raﬁ, 40 Fed.
.Bep. 596; The Jogging, Rqﬂ,,ld .533.. ., But that right must be exercised

with due regard to the; xights of other§ and to .the general usages and
.cugtoms of: navigation:gnd, gommerge, gn such waters. This is a part of




- PHE 'ATHABASCA, i 655

the doctrine eontdined in the references:under the foregoing proposition.
And whilethat right is:being so exetcised within its proper limitations,
and with proper regard-to the_requirements and usages of commerce,
the proprietor:is entitled o claim from others due observance of the fun~
damental principle of navigation, whiéh: is'.embodied in the statutes
and rules, as well as in: the ‘decisions: of the courts upon this subject,:
that the craft-having the best facilities for'its own management is charged:
with a.corresponding duty to émploy’ those - faeilities; so as to'avoid -col-
lision and ihjuty. . Peculiar circumstances might require 4 modifieation
of: the rule, such, for example, as peril: to human life. . And'the man-
ner.in which he exercises his own right must necessdrily affect his-claim
upon the diligence of the other party.. ‘Applying these principles to the
facts of ‘the present. case, it istimpossible; in my opinion; to:exonerate
the libelant: from fault, or:to resist the conelusion that thdt fault was the
pnmary cause of the dlsaster which. followed. -~ :.

But the libelant further. insists ‘that, even if it be adjudged to have
béen guilty of negligénce 'in the oonstruc’uon rand-management of the
raft;the Athabasea was alsohegligent in her own management,’ and that;.
dt' ‘least, the:'damages should be divided. Some: questlon is made by»
ddunsel. for the claimant whether,.in view of:the charge in the libel that
the conduct of the Athabasca was wanten :and: intentional,. the libelant
is-at liberty to'stand now wupon: an accusation of 'mere: negligence as the
ground ‘for recovery.. Uponithis-the libelant asks leave to amend the
libel ‘in'that-partiéular. The practice of allowing amendments in the
admiralty practice: is'liberal, and- I ‘should:feel inclined to allow the
amendment ifit were necessary:to the saving of the rights of -patrties.
Hen. ‘Adm. p. 382, § 143.. ‘But, as'my opinien is against the libelant
upon the facts, the case’is ,dlsposed of upon its merits. s

‘It being established that the negligence of the libelant was the in-
ducing cause of the collision: and loss, the chargé of accessory negli-
gence on the part of the respondent as the foundation for compelling it
to share: the damages must be clearly made out. - In this the authorities
all ‘coneur.’ ‘The Comet; 9 Blatehf. 328; The Sunnyside, Brown, Adm.
247; Taylor v, Harwood, Taney, 444; The E. B. Ward,: Jr., 20 Fed. Rep.
702; ‘The : Catherine; 2 Hagg. Adm. 145’;.T}w St Paul, per Brown, J.,
E. Dist. Mich., notreported. The:damages are not divided if the fault
of ‘one be slight, -bearing ‘but little proportion- to the fault of the other.
The Great Republic, 23 - Wall. 20. - In my opinion the evidence fails to
make out in'any icatisfactory - way that the Athabasca: was guilty of such
negligencein her conduct as should subject her to; this liability. - It is
insisted—~#irst, that -the Athabasca could' have kept -her heading:in the
current below.Cunningham’s:dook, and waitéd until the tugs had drawn
the raft over:to the other:side-and given way.for her passage. But it is
doubtful whether the extent of the danger: was, or should have ‘been,
known by the Athabasca until she was well up to the Hiawatha and her
tow. It is true, she might have seen that there was a raft ahead, when
she was a quarter of a mile below, but she had a right to expect that it
was manageable, and would be so conducted as to afford passage-way
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according to its duty. Scicluna v, Stevenson, L. R. 8 App. Cas. 549.
This belief was rightly strengthened by the fact already alluded to, that
no warning of danger had been given. Only a very few minutes elapsed
between the getting of adequate notice of the danger and the actual col-
lision. The Athabasca had on board of passengers and crew, all told,
about 150 people, the value of whose lives bore no comparison to the
value of the raft, and would fully justify giving a highly paramount at-
tention to the security of the vessel. So long as her passengers were in
peril she might rightly conmsider her own safety as of the first imper-
tance, and act accordingly.: It may be that it would have been practi-
cable to have remained below in' the channel, beating up stream suffi-
ciently to have kept headway, until the raft passed. Nevertheless, I
do not think negligence can be imputed to the vessel by the libelant, in
view of the .exigency of the. situation, which the libelant had brought
on. Largeallowance must bemade to a respondent who has been obliged
to act in a moment of impending peril of eollision, produced by the fault
of another, and & mere mistake does not make the vessel liable. The
Jupiter, 1 Ben. 536; The Belle,1d.817; The Santiago de Cuba, 10 Blatchf.
444. Besides, it is, indeed, somewhat doubtful whether the raft would
have cleared ‘the vessel lying within the channel below, and she could
not be required to.lie by and receive the blow of the raft on her bow
or broadsides, if; as it would appear, that was the: more dangerous posi-
tion in which to:receive it. Secondly, it is urged.that the Athabasca
might have stopped along-side of Cunningham’s dock. By this must
be meant that she could have laid by the Hiawatha and outside of that
vessel from the dock. In my opinion, that would have been more dan-.
gerous than to have gone ahead; where the channel was wider and try
the chance of getting around the raft. Thirdly, it is urged that she
could have run her bow ashore into the bank, and held herself there
while the raft passed. The Athabasca had no means of knowing with
what safety this could be done. The charts of the river showed the
limits of, the havigable channel, between the northern one of which and
the shore was a strip of unknown character. It is impossible for me to
hold that the Athabasca would have been justified, even, if she had
taken such a course. Lastly, it ig-said she could have turned in the river
and. gone down out of the way. At one time on the hearing I had an
impression that there was some plausibility in this suggestion. But
taking into consideration the narrowness of the channel, the length of
the:vesgel, and distance required in which.to make the turn, and es-
pecially the large preponderance of the testimony of experts in such nav-
igation, showing its difficulty and danger, it appears to me that, atleast,
it was not:clear negligence in the Athabasca to have refrained from tak-
ing that course in the circumstances in which she was placed. Leta
decree be entered dismissing the libel,
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WeBER v. TRAVELERs’ Ins. Co.

(Circuit Court, D. North Dakota. April 28, 1891)

REMOVAL OF CAUSES—J URISDIOTIONAL AMOUNT—PLEADING.

In an action for the specific performance of a sale of land, plaintift alleged that
she had performed all of her agreements, and asked for a conveyance. The peti-
tion for removal of the cause alleged that the matter involved exceeded, exclusive
of costs, $2,000. Held, on motion to remand for want of jurisdiction, that, there be-
ing no question of interest involved, it was unnecessary for the ‘Petition to allege
that the amount involved exceeded $2,000, exclusive of costs and “interest. ”

In thity. . Motion to remand.
M. A. Hildreth, for complainant,
H. C. Southard, for defendant.

Tuomas, J., (orally.) This action was commenced in the district
court of Richland county, state of North Dakota, and before the time for
answering expired the defendant filed a petition in said court for the
removal of said action to this court. Said petition and the transcript of
the record having been filed in this dourt, the plaintiff moves to remand,
on the ground that it appears on the face of the petition and the record
that this court has not jurisdiction of said action. The matter in dis-
pute, as appears by the complaint, consists of certain lots in the city of
Wahpeton, Richland county, N. D., but the value of said lots does not
appear in the complaint, and there is no allegation contained in the com-
plaint from which this court can ascertain the actual value of said lots,
and there is nothing that appears thereon that said lofs are not worth
over $2,000. The complaint is silent as to value. In the petition for
removal it is said “that the matter involved in dispute in the above-en-
titled action exceeds, exclusive of costs, the sum or value of $2,000.”
All the other jurisdictional facts sufficiently appear upon the petition
and complaint filed. The contention of plaintiff upon this motion is
that it does not appear, either upon the face of the petition or upon the
record, that the matter involved in dispute exceeds the sum or value of
$2,000, so as to give this court jurisdiction, and for that reason the case
should be remanded to the state court. I do not think it can success-
fully be maintained that, if it had been alleged in the petition that the
matter involved in dispute in the above-entitled action exceeded, ex-
clusive of interest and costs, the sum or value of $2,000, this court would
not have had jurisdiction of the cause. What is the effect of leaving out
the word “interest” in the petition upon the facts as disclosed by the
record? The action is brought for the specific performance of a contract
for the purchase of land; the plaintiff alleges that she has entirely per-
formed her part of the contract, and that she is entitled to a conveyance
of the property. No question of interest is involved, or can be involved,
as might be the case if the action was upon a promissory noté, bond, or
some other evidence of debt on which interest might be computed. The
question is, what is the value of the land which is the subject-matter of
the action and the matter in dispute? The petition alleges that it (the
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