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meyer, 118.U. 8..641, 5 Sup. Ct.' Rep. 566, and repeated in Radlroad Co.
v. Whitney, 182 U, 8. 364, 10 Sup. Ct. Rep. 112: o

“It is not conceivable that congress intended fo place these parties [home-
stead and pre-emption claimants, on the ene hand, and the railway company,
on the other] as contestants for the land, with the right in each to require
proof from the other of complete performance of its obligations. Least of all
is it to be supposed that it was intended to raise up, in antagonism to all the
actual settlers on the soil whom it had invited to its occupation, this great
corporation, with an interest to defeat their claim, and to come between them
and the government as to the performance of their obligations.”

Lot judgment be entered in favor of defendant for his costs.

First NaT. BANK 0. LINDSAY ¢ al., Assessor.
. (Cf.rcuu wart, W. D. Louisiana. February Term, 1891.)

1. TAXATION—CONSTITUTIONAL LAW-—DISCRIMINATIONS.

The article -of the state constitution which provides that all property shall be
assessed at a uniform rate is violated when it is shown that assessing officers assess
in any considerable amount property at one-third or one-half, and other ptroperty at
two-thirds, of its cash value, National banks, like any other tax-payer against whom
discriminations are made, are entitled to the protection of article cited. :

2. SaAME—NATIONAL BANK SHARES. ’ ’

National bank shares are taxable, under section 5219, Rev. 8t. U, S., as other per-
sonal property, against the shareholders, provided “that the taxation shall not be
at a greater rate than is assessed upon other moneyed capital in the hands of indi-
vidual citizens,” s )

8. Same. :
. That statute permits the state to tax such shares under named conditions. With-
out such permission, & bank could not be taxed; but the state constitution, aside
from such conditions, fully protects plaintiff from unequal taxation,

4. SAME—EXEMPTIONS. , )

When section 5219 is substantially observed, such bank shares are not exémpt
from taxation, though the bulk of the bank’s moneyed capital may be held in federal .
or state bonds; that is, the shares may be valued for taxation as they are rated or
related to the whole of the bank’s moneyed capital.

5, SaMB—DISCRIMINATION-—ABSESSMENT. ' : .

‘When it ib shown that the assessing officers fail, refuse, or omit substantially to
subj.at the moneyed capital of individual citizens not exempted by state laws as
far as practicable to uniform taxation, or when it is shown that, as a matter of
fact, such officers assess only a few tax-payers on such ,cagital. and those only for

" comparatively trifling amounts, leaving several hundred thousands of such values
not subjected to taxation, then {t follows that the enforcementof the state tax-laws
operate practically so as to impose unequal and oppressively burthensome taxation,
on such banks as have their moneyed capital subjected to taxation, and said federal
statute and article of the constitution are violated. Held that, under such facts as
show a discrimination against such banks, the shares should not be assessed at
their commercial value, but their value for taxation should be fixed, after taxing
or deducting firom the banks’ moneyed capital all federal Becurities which may’
be included ‘in. the mass of the banks’ moneyed capital. In fixing this value, the
sharesi after such reduction, should be rated or related to the remaining amount of
capita) ' o ’ B ' b o

6, SAME~ANNULLING ' ASSESSMENT. } : o -

In applying section 27, under which national bank shares are taxed, and section 26
of ‘the revenne act of 1888, under which moneyed ‘capital in the hands of individual -

" citizens is taxed, it appears. that: ah ineguality and discrimiration is particularly .,
wrought out-against the complaining bank, and plaintiff is entitled toadequaterelief.
Held, if it be shown that the assessing officers wrongfully, or through'gross negli-
gence, failed, refused, or omitted tosubject moneyed capital, kmown by shich officers :
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tobe fn the hands of individual citizens of the taxing district in any large sum,—
say several hundred thousand dollars of such values,—or for any such cause, they,
as a matter of fact, subjected only a trifling amount of such values to taxation, the

-.-plaintiff is entitled to relief to the extent of having the whole assessment as against
the bank annulled.

(Syllabus by the Court.)

At Law.
~A. H, Leonard, for plaintiff.
A. D. Land and J. H, Shepherd, for defendants.

BOARMAN, J., (chargmg jury.) The plamtlﬁ' a national bank, sues to
have the assessment and taxation made by defendants against the bank
shares entlrely annulled or adequately reduced. The moneyed capital
of the bank is $200,000, divided into 2,000 shares, at $100 a share.
Said capital is shown to be made up largely of United States and state
bonds, and other rights and credits. " Besides, the bank, for itself, owns
some property, which, if taxable, should be listed and assessed against
the bank. As the case presents itself to us, after hearing the pléadingsand
evidence, it may be well, for the purpose of analysis and consideration
of’ the suit, to divide our consideration of the issuable facts under two
headings or questions: (1) The bank complaing that, considering the
shares as the law would consider any other personal property of the
shareholders, the valuation put upon the shares for taxation imposes &
greater, an -unequal, and more burthensome taxation than is in fact borne
throughout the parish and state by others owning personal and real prop-
erty. That said shares are assessed at two-thirds of their cash commer-
cial value, when, as a matter of fact, other property listed for taxation
igassessed at not more than one-third or one-halfof such value. Further,
the tax is unequal and oppressively burthensome, because a large sum,
amounting to several hundred thousand dollars, consisting of moneyed
capital, such as rights, credits, open accounts, money loaned at interest,
mortgages, was not listed for taxation in the parlsh at all, because of the
willful omission or gross neghgence of the assessing ofﬁcers (2) That
the tax-laws of the state in their apphcauon, enforcement, and effect,
and the acts of omission and commission on the part of the pohce Jury
and agsessor, acting under their official authority, violates, to the injury
of plaintiffs, the constitution of the state, as well as the conditions under
which congress permitted the states to tax the shares of national banks,
in this: that, under the state laws, and their enforcement by the assess-
ing officers, the assessment and taxation of such shares is at a greater
rate of taxation than the tax assessed and collected upon the moneyed
capital in the hands of corporations or private banks, whose moneyed
capital is not represented by shares, or in the hands of individuals; that
the state, in exercising the permission given by congress, dxscnmmates.
against national bank shares, in this: that the revenue act of 1888 in its
application and enforcement necessarlly subjects to one rule of taxation
all moneyéd capltal not held in shares by corporations, private banks,
and the like capital in the hands of individuals, and the moneyed capital
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of national"banks which is held in shares to another and different rule
or process of taxation. The discrimination complained of results from
the application by the asseSsmg oﬂicers of the two rules laid down inthe
state laws.

Now, taking ‘up the first question, you will remember the bank offi-
cials in July, 1889, went before the police jury, then sitting, under state
laws, as-a board to review and adjust the tax-lists and assessments for
that year, to have the inequalities complained of corrected. The offi-
cials failed to get the relief sought. - So this suit, particularly as to the
inequality as to valuation of shares suggested comes to you as if on ap-
peal from the refusal of the reviewing board to make the reductions
asked by the bank officers. Then, under this view, you should, after
hearing the evidence, do what you beheve that board was authonzed to
do, and should have done, under the facts and law in the premises.
On this issue plaintiffs, in addition to the large number of witnesses
whom he examined, read to you as evidence the following resolution,
passed by the police jury at or about the time plaintiff went before that
board for relief: “That the property in the parish be assessed at two-
thirds of its cash value, unless deemed advisable by the jury to assess
in somie instances at its full cash value.” This redolution shows the offi-
cial animus of the assessing officers. Aside from showing the animus of
the parochial board, to whose supervision the law intrusts the listing
and taxation of all property in the parish and city of Shreveport, the
resolution may be-valuable to you in supplementing other evidence, of-
fered by plaintiffs, as to-whether, as a matter of fact, the assessing offi-
cers endeavored, in good faith, to riakeé a uniform assessment, and as to
whether the assessment was in fact made uniformly, upon a basis of one-
third, one-half, or two-thirds of the cash value of listed property. These
matters are put at issue in the pleadirigs and evidence. The plamtlffs
contended that the weight of evidencé makes up proof that the assessing
officers acted arbitrarily, as the resolution suggested their purpose so to
do, in making assessments. He contended that those officials made
great and’ oppressive inequalities in their assessments, and that, as a
rule, much, if not the bulk, of the taxable property in the parish was
not assessed for more than one-third or one-half of its cash value. The
defendants’ counsel contended that the assessment was noét arbitrarily
made, that ne property was assessed for its cash value, and that the as-
sessments were uniformly; as far as practicable in the nature of things,
made on the basis of twd-thirds cash value. These contentions of coun-
sel were eldborately argued. You 'must, in determining this issue for
yourselves, keep:in mind the state constitution, which provides that all
property shall be asséssed at a uniform rate. -

Having considered so-much of the first question, it may be best to
take up the matter as to the willful omission or gross negligence of the
asgessing officers in not listing and sub_]ectmg to taxation several hundred
‘thousand dollars of monéyed capital, consisting of rights, eredits, notes,
‘mloney loaned at 1nterest etc., when we have dxscussed the second coms
‘plaint, - :
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."In the:sacond  complaint the bank presents a mere difficult question
oflaw;and fact].. . In this. complaint the bank says the. tax-law of 1888
.and, ity-enforcement by the parish. oﬂ:‘u;ers violates the ¢anditions under
which congress permits the state to tax its shares. Section 5219, Rev.
8t U. 8:, underiwhichthe state is alone au’shonzad to; tax: such shares,
reads as follows: L b

¥ % % The stockholders in such banks and bankmg assoclatlons shall
be. assessed and._taxed on the wvalue of their shares therein. Said shares shall
Jbe.included in the pelsunal property of such shareholdeus. ‘% % % butnot
at a greater rate than is agsessed upon other .moneyed capital in the hands of
individual citizens in the state »

Except for ‘this statute, the state cquld not tax such bank shares. The
revenue act of 1888 defines taxable ‘property to be, among other things,
bank shares.  Sections 27 and 28 of that act are as follows;

.. “Beitfurther enacted. » ete., “that no assessment shall hereafter be made un-
der that name, as the capital stock of any natlon;tl bank, state bank, * * *
banking assoclatlon, or of any cor poration, company, firm, or assogiation,whose
capital stotk 18 Fepresented by shares; butithé actual shares shall be assessed
to the shareholders who appear as such on the books, regardiess of any transfer
:not registered or entered upun the books, and it shall be the duty of the pres-
.ident or other officer. to furnish to the assessor a complete list of those who
are borne upon the books as shareholders; and all taxes go assessed should be
paid by the ‘bunk; company. firm, association, or cmpordtlon which shuall be
entltled to collect the amount from ‘the shareholders or their transferees,”"

-#8eé. 28. "That no assessment shall be made of capital employed in trade
-inder the nawme, 'as heretofure, but werchandise or other property taxable un-
der section one-of this act, awned by any person, or association, firm, or com-
_pany, whose capital stack is.not represented by shases, shall be assessed to
Ahe persen, tirm. assocutmn, or company. havmg possession of the sawe, either
,in their name, or as dgent for some other named person or persons.”

Ao cons1der1ng the, federal laws, you will see that congress says to the
-state substantially: KYou,vshall not tax, in any d}lre‘qt way, United States
.bonds held by any one, but, you may, under section 5219, tax the shares
.of stockholders in national banks, even, though it should appear that the
:bank, or gny. part of its moneyed. capital, is made up of such bonds:
.provided,in the operation ofyour tax-laws the said.shares:are not made
.fo:bear a greater rate-of taxation than is practically paid by or imposed
-upon other moneyed capital owned by your individual.citizens.

.. Iy:addition, ta this specific condmon, it is, of course, implied that
suqh taxation on natmnal banks must be characterized by-such equality

‘and uniformity as is required by the.state constitution. You will see
© that.the test ﬁxﬁd in. section 5219 is that the assessment .and taxation,
:practieally, of nationa} bank shares shall not resultin .eansing such share-
holders to pay tax at a greater rate than they or any one else, as individ-
(ma) citizens, have tp pay upon moneyed capital. To apply this test we
.will have to see what the practical effect or result.is when. sections 27
1and. 28 are fqllgwed and, en.ioxced by the taxmg ofﬁ(;ers of the parish.

Af; such.g result: thwq,tb;ﬁ, A dxscrlmmathn is wrought out, mj\;l,rmu,sly
ggs(;qst. such shareholders, then, the, cop,dxuons -specifically stated or im-
plied in section 5219 are v1olated and ‘plaintiffs are entitled to. reth
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You will observe that theistate taxes the shares of pational banks under
provisions of section 27, and, under section, 28, taxes moneyed capital
of private banks or corporations, in which the stock is not divided into
shares; and the moneyed eapital of individuals., Defendants’ counsel
contends that section 27 ;directs the assessing officery to assess shares in
national banks at their cash or market/value, and.that in fixing their
value for taxation no deduction.from the banks’ moneyed capital should
be allowed for United. States orstate bonds:appearing. in the bulk of such
eapital. This contention, it is said, is supported by.the opinion of the
state supreme court in First Nat. Bank:v..Board of,Reviewe,rs, ete., 41: La.,
Ann. 181, 5 South. Rep. 408.  Of course, the assessing officers, in en-
forcing sectlon 27, would. be governed by that opinion. - Section 28 di-
rects the agsessor, in assegsing moneyed- capital, which as a rule in this,
parish.seems to consist in rights, credits, notes, money loaned on inter-
est, United States and state bonds, etc.; held by individuals, not to as-
sess. aggregate amounts invested in buslness, but to. Jlist-and assess for
taxation each item of property seriatim. Under section 27 the.assessing
officers assess each share held by individuals in a national bank, and in
arriving :at its’ cash valueithey. are, it is contended, directed to consider
the shares as they are related to the bank’s aggregate moneyed ‘capital; ’
that is, practieally, they are dirvected tb assess it at its market value. .

is contended; too, that in:fixing. the assessable valueof such shares the
agsegsor is forbldden to:deduct or take from the bank’s. moneyed capltal
such federal or state bonds as he may find: in such capital. It is con.
tended that:such a deduction ia denied to the bank, because such bonds,

" when held. in the bulk of a national bank’s.moneyed. papital, do not come

under the list.of property exempted in the.state law from,taxation; and
therefore such;'bonds,-When;enbering«i,ntorthe moneyed. capital of a na-
tional bank, must be considered in the basis for valuation when-the as-
gessor fixes the value of such shares for taxation. TUnder section 28 the
assessing oﬁ‘icer does not assess the aggregate moneyed capital whlch he
may find held ,by a private bank, corporation, or individual citizen, but
he is directed: by the law to take up, list; and’ assess one item after an-
dther, seriatim, of property’ ot moneyed: eapital in the hands of individ-
il citizens, and’ the result of following this section must be that he
would, under the general'laws, federal and ‘State, leave out of his listing,
as he would come to them, such United States and state bonds as he
might find among the tha.ble moneyed capital of an individual. Inad-
dition to leaving such bonds out, he would of course-omit from his list-
ing the exempted property named in. the state law. So it seems, that,
under section: 27, the value for taxing such. shares is arrived at, practi-
cally, by taking ‘their market value; that is, the assessor. reaches the
value of the shares by rating and relating them to d:he_,whole of the mon-
eyed capital of the bank;just.as a purchaser would:in.open market, even
though, as a fact; such capital is.made up largely, if .not whelly, in
United States a.nd state bonds. - Such would -be, substantially, the effect
of enforcingsection 27, while in following the rule in, section 28 for as-
sessing .rights, :credits, etc., and such bonds. ag make up the moneyed
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capital of individuals, the assessor would, in listing such capital, leave
out or off his listing, as he came to them seriatim, federal and state bonds.

It is not contended that the assessing officers, when they, in enforcmg
the state tax-laws, practically comply with the condltlons named in section
5219, are not authorized to assess such shares at their commercial value,
even should it appear that the bank’s:capital is held largely in federal
and state bonds; and it must be considered as equally clear that the as-
sessor; acting under section 28, listing moneyed capital of individual
citizens, would be compelled, under federal and state laws, to leave out
of hislisting such federal and state bonds as he might find in assessing
sértatim the moneyed -capital of such individuals.

- If such securities, when found, making up a bank’s moneyed capital,
are by operation of the law, when the assessor is fixing the value of such
shares, included in the mass of the bank’s moneyed capital, and it is
shown that the assessor, engaged in listing seriatim the items of an indi-
vidual’s moneyed capital -in which such bonds appeared, would, under
section 28, leave out of his listing such bonds as he came to them, then
an mequahty in the rate of taxation is shown, and the conditions of section

. 5219 are violated, as well as the provisions of the eonstltutmn forblddmg
unequal taxation.

In the case of Bank v. Parker, 41 Fed. Rep 402, 1t was held by Judges
Parper and Biruings of this circuit, ‘a case very mmllar to this one, that
the effect of -enforcing sections 27 and 28 of the revenue act of 1888
would operate a discrimination against a national bank holding United
States bonds in its moneyed capital, in this: That “under the state stat-
utes of 1888 all individuals and partnerships, even those engaged in the
business of banking, and all moneyed capital in the hands of individual
citizens; may have the exemption which the state denies to national
banks.”  Further on the court says: .

“It is conceded by comp’la.mant that federal bonds, held by a national bank,
are taxable as a part of its capital, and are not to be deducted in fixing the as-
sessable value of its shares, unless they would be in the case of other moneyed
capital employed by individual citizens, * * * The fatal objection is not
that the federal or state gecurities are not deducted, but that they are not de-
ducted from the shares, while they are deducted from other moneyed capital.
The inequality, not simply the omission of the deductlon, is the ground of
complaint.”

Finally, upon the second complaint, I charge you that the practlcal ef-
fect of enforcing sections 27 and 28 violates section 5219, Rev. St. U,
S/, and a diserimination results to the bank, and in this case plaintiff,
in t,he interest of its shareholdérs, is entxtled to adequate relief. In as-
tertaining the value of the shares, you should deduct from the moneyed
capital of the bank all federal and state bonds, and all property assessa-
ble in law to the bank itself, held at the time of the assessment of 1889,
Then, after such deductions are made,’you will say for what amount the
shares ougbt to have been assessed for taxation. In determining the
asgessable value of the shares you will not be controlled by what the ev.
idence ghows to be their market value, but you will rate or assess the
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shares a8 you may believe them to be worth, relatively, to the bank’s
capital, after the deductions suggested by the court have been made.
Having ascertained from the evidence, on the first question, the basis
for assessment which was, as a matter of fact, uniformly adopted by the
assessor,—that is, whether he assessed on the basis of one-third, one-
half, or two-thirds of the cash value of the listed property,—you will, as
far as practicable, in fixing the value of the shares for taxation, adopt
the bagis upon which you find he, as a rule, assessed taxable property.
Passing to the contention of the plaintiff’s counsel that the assessment,
as against the bank, should be entirely annulled, it is argued that the
assessor, with the consent and knowledge of the police jury, willfully, or
through gross culpable negligence, refused and failed to list for taxation
several hundred thousand dollars’ worth of moneyed capital of individ-
uals, private banks, and corporations, consisting of such taxable values
as rights, credits, bills receivable, notes, money loaned, bank deposits,
mortgages, etc., in the parish and city; that gross inequalities and such
culpable omissions are shown in other parishes; that such willful refusal
or omission on the part of the parish and state officials resulted in a
gross. and culpable inequality in- the listing and assessment of taxable
property.throughout the state, and relief to the extent of annulling the
assessment should be given to any tax-payer complaining in court.
Upon this point you will consider the resolution of the police jury, you
will call to mind the testimony of 80 or more tax-payers, representing
in themselves several hundred thousand dollars of taxable property, who
testified, at the instance of the plaintiff, as to the extent of inequality
existing in the listing and assessment of property in this and other par-
ishes.. You will remember that among the witnesses were three members
of the police jury in 1889, when the bank’sassessment was made. Two
of those witnesses, Mr. Cole and Mr. Foster, said that they, each of
them, at that time, held mortgage notes, rights, and credits, and had
several thousand dollars of their moneyed capital loaned at interest, but
did not give in any rights, credits, etc., to the assessor, because others
were not required or made to comply with the law. Mr. Cole said it
wag understood among the members of the police jury that such mon-
eyed capital of individuals should not be bothered with by the assessor,
Mr. Foster said that a business man, Stephens, in Shreveport, gave into
the assessor $35,000 of such capital, and, as only-a trifling amount of
such capital had been listed for taxation, the police jury directed that
Stephens should not be taxed on his $35,000. Zeigler, a witness, said
he gave in $7,000 of such capital, but the assessor did not list it. Lind-
say, the assessor, said that he found it impracticable to list such mon-
eyed capital in the parish, and, though it was his duty to list such cap-
ital, he, after making some effort to do so, gave up trying, and, as a mat-
ter of fact, only a trifling amount was secured for assessment in 1889,
a8 was the case in previous years. On cross-examination he said his ef-
fort to list such property consisted in his asking two tax-payers, whom-
he named, to give in such property. They denied having such capital,
and he abandened further effort to subject such property to taxation.
V.45F.no.3—40
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I ‘rutv’éver this evidence, recalling it to you, because -it miakes up,
substantlally, all of' the direct ‘testimony showing ‘the animus which
characterized the failiire of the officials, complained of by plaintiff. In
answer to this contention defendants’ counsel does not deny that a very
large: amount of such ‘moneyed: capital in the hands of private banks and
corporations, in which stock is not held in share$, and in the hands of
individuals, was not listed for taxation, and but & trifling amount of
such capital in the hands of individuals was put.on'the tax-rolls. - But
he' contends that’ the: ’wexght of the'evidence shows'that the officials did
their: duty in the prémlses and that, as'a matter of fact, it was imprac-
ticable and' 1mpossiblé to run down and unearth such property for tax-
fition. Without ‘passing in any way on the facts’ upon this point, it
seemnd that the laws of the ‘state are abundantly full'of rerhedial process
by which all such’ moneyed capital ‘could have Ween readily unearthed
and- su’bjected uniforily to taxation: -There seems to-be nothing want-
ing in‘the remedial process of thelaws under which'the assessing ‘officers
should 'aét: If you found such @a large sum was ot listed for taxation,
yoii miust - charge the failure to ‘the officials, and not'to the:inadequacy
of 'the'law. ' The law requires all the property mentioned in section 1 to
be! listed' for- taxation.: Of course, much of it, in the nature of things,
will ‘escape the dssessor’s vigilance. He must he held to a reasonable
dischirge of his duties in complymg with the law, Whlch requires that
all propérty shall be assessed at a Uniform rate. i+ -

T charge ou, if' you find that it was impracticable to list and assess
for"ta,xa’ﬁion the large sum, or any such sum of like magnitude, as was
shown By the plaintiff’é undisputed :evidencé to have been omitted by
* the assessing officers, and ‘you find that, as a matter of fact, it was prac-

ticable, with the best ‘efforts “of such oﬂicers, aided by the law, to list
only a trifling amount of such capital as was 1r1 fact subjected to taxation
in 1889, then the listing and assessment was’unequal, and wanting in
the requlred uniformity, and in ity discriminations miore burdensome to
gome tax-payers than to other tax-payers; that, under such circum-
stances, it was especially burdensome to the very few taxipayers, among
whom  was'‘ the plaintiff bank, against whom taxation upon moneyed
capital was actually imposed and collested. If you find, as a matter of
fact, from any cause, whether by neglect or refusal of the assessing of-
ficers; ¢r from other oauses, such-a:large sum was:not, as a matter of
faict, listed: for taxation in the parish, and that:only a few persons were
taxed on'théir moneyed capital, and they only for comparatively trifling
aniotnts, and ‘that the great bulk of such capital:in the hands of indi-
viduals’was not'taxed at all; then 'you are warrdnted in concluding that
the condltions in‘section 5219 as well as the provisions in the state con-
stltutxoﬂs,’to -enforce the: observance of :equality ~anid uniformity in the
procésses of taxing all property in the state, have.been. violated and dis-
regarded as to 'plaintiff, and you are authorized to give:relief to the bank
“in suéh’'a ‘way as will'prétect the shareholders from: paymg 8 greater rate
of taxation than is imposed on individual citizens: .
Upon- the ‘matter: of reducing the assessments so as to gwe adequate
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relief, you will be able, likely, to only approximately do so; but your
verdict should be respopsive to whatever _you may beheve to be, sub-
stantlallv remedial in: the premxses

In addltlon to what we have been considering, the plalntlﬁ' says an
oppresswe and wanton dlscnmmatlon was made against the sharehold-
ers, in this: 'That the assessing officers. have willfully, wantonly, or
throuoh gross culpable negligence, refused, failed, and omitted to sub-
ject to taxation a large amount, neatly if not more than $1,000,000 of
rights, credits, notes, mortgages, etc.,and other moneyed capltal w h),ch
was known . by such officers to be in the hands of individual citizens of
the parish_and city. Upon this matier I charge you that it is not dis-
puted by defendants that a large sum of such moneyed capital was not
listed for taxation, and that, as.a matter of fact, only a trifling amount
of such taxable property was subjected to taxatlon, and, if the evidence
sustains the allegatlon of such willful refusal or gross culpable negligence
against the assessing officers, you are authorized to relieve plaintifis to
the extent, of annulling the whole assessment as to the bank.

Verdict for plaintiffs.

Lzeson ». Youna,
{Cireutt Cquﬁ, N. D. California. March, 1891'.)

Cusrom. Duties—* SEINE AND Gririve TwiNe.” -

An article manufactured, imported, and sold under the name “salmon net twine,
14 ply,” made of the first qua.htv of flax, having 14 small strands or threads very
slightly twisted together, and mainly used for making eeines and gilling nets for
catching fish; and known in the.trade and in it nse as “salmon seine, ” and “seine
and gilling twine,” though xt can be used for sewing sacks, shoes, etc is taxable
at 25 per cent. ad valorem, as“séines ® and “seine or gilling twine, » under Schedule
J., Act 1888, (22 Bt. 507,) 'rather than 40 per cent. ad 'valorem, as “flax or linen
thread » under the same schedule.

At Law. ’

Suit by J. R. Leeson agamst J. R. Young, administrator of the estate
of Sullivan, collector, to recover the excess of duties alleged to have been
illegally exacted.

" E. F. Siortfiguer and George A. ‘Wentworth, for plaintiff,

Jackson Hatch, Ass. U. 8. Atty. for delendant.

Before SAWYER Circuit’ Judge.

, SAWYER, 7J. . This is & suit to recoveran alleged excess of duty charged
and collected by the coIIect,or of the port of San Franeisco, on what is
:claxmed to be salmon seine or gilling twine.

"The only questlon is.one of fact; whether the article is “flax or linen
thread” mentioned in Séhedule J ‘of the act of 1883 embracing hemp,
jute and flax goods, taxable at 40 per cent. ad valorem, or whether it is
“geines” or “geine and gilling twine” as used in the same schedule, and



