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ﬁsions of section 650 of the Revised Statutes of the United States, the
bills, as to.all the lands involved in the several cases before us, must be
dlsmlssed and it is so ordered.

Wurrney v. TAYLOR.

(Clreuit Court, N. D. C’aufom'ia,“ January 12, 1891.)

PusLic LANDR—RAILROAD GRANTS—RESERVATIONS—PRE-EMPTION CLAIMS,

. Act Cong. July 1, 1862, (12 U, 8. St. 489,) granted in aid of a railroad company
all the odd-numbered sections of land within certain limits “towhich a pre-emption
or homestead claim may not have attached.” In 1857 one J. had filed a pre-emp-
tion declaratory statement on land within the terms of the subsequent grant, which
statement remained intact until after the final location of the railroad, and until
1885, when it was canceled because J. had never lived on the land. Held that, not-
withstandin the subsequent cancellation of the statement, the pre-emption claim
had attached to the land within the meaning of the statute, and hence such land is
excluded from the grant, and is open to settlement after such cancellation.

At Law.
. A. P. Catlin and B. E Valentme for plaintiff.
Robert T. Devlin, for defendant,

Hawrgy, J. This is an action of ejectment. The cause was tried
before the court without a jury. The plaintiff claims title under a deed
from the Central Pacific Railroad Company. The land in question is
situate in the odd-numbered sections which were granted to the railroad
company by the act of congress of July 1, 1862. 12 U. 8. St. 489.
This land, under and by virtue of said act of congress, became vested in
the rdllro,ad, company on the 26th day of March, 1864, when the map
of the definite location of said railroad was ﬁled in the proper depart-
ment at Washington, unless it had been “sold, reserved, or otherwise
disposed of by the United States, and to which a pre-emption or home-
stead claim may not have attached. » The testimony shows that one
Jones filed a pre-emption declaratory statement on the land in question
on the 28th day of May, 1857, in the proper land-office, alleging settle-
ment thereon in January, 1854 and this declardtory statement remained
intact and unacted upon until lonOr after the date of the filing of the map
of the definite location of the rallroad to-wit, until 1885, when it ap-
pearing, in proceedings had before the commissioner, that Jones never
lived on the land, his filing was canceled. The commissioner of the
land-office, after Jones’ declaratory statement had been canceled, decided
that, “at the date when the route of the C. P. R. R. Co. was definitely
fixed, a pre-emption claim had attached thereto, [that of Jones;} and,
a5 the grant to said company expressly provided that lands to which a
pre-emption claim had not attached were granted, it follows that lands
to which such a claim had then attached were not granted.” This de-
cision was affirmed by the secretary of the interior. The defendant,
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Taylor, subsequent to the decisions in the land-office holding the land
in question “to be open for settlement by the first qualified person apply-
ing therefor,” applied for said lands under a homestead entry, and, after
a contest in the land-office with the Central Pacific Railroad Company,
it was decided that he was entitled thereto.

The legal question presented in this case is whether, under the facts
stated, a pre-emption claim had attached to the land within the mean-
ing of the act of congress. Plaintiff’s counsel contends that a pre-emp-
tion claim, within the meaning of the statute, is a recognized claim in
favor of a gualified pre-emptor who has settled on the land, and who, by
compliance with the prerequisites of the act of congress, is entitled to
have his claim ripen into a perfect title. Theapplication of Jones might
have been canceled prior to the time when the grant took effect, if proper
action had been taken to produce that result in the land department; but,
as his declaratory statement remained on file, valid upon its face, a pre-
emption claim had attached, within the meaning of the act of congress,
and the land did not pass to the railroad company. The failure of Jones
to comply with the pre-emption laws did not cause the land to revert to
the railroad company, and it did not, by reason of any failure of his to
comply with the law, become a part of the grant; but, upon the cancel-
lation of his statemeént, the land was open for settlement. This conclu-
sion is sustained by the land department and upheld by the decisions’ of
the supreme court of the United States in Railroad Co. v. U. 8., 92 U.
S. 784; Newhall v. Sanger, 92 U. 8. 761; Railway Co. v. Dunmeyer, 118
U. S. 629 5 Sup. Ct. Rep. 566; Railroad Co. ¥. Whitney, 132 U. 8.
857, 10 Sup. Ct. Rep. 112; and by the supreme court of Nebraska,
Railroad Co. v. Abink, 14 Neb. 95, 15 N. W. Rep. 317. It is true that
in several of these cases there was eitheér a valid homestead claim initiated
by settlement followed by an entry, or a pre-emption claim initiated by
a settlement followed by a declaration of intention to purchase; but the
decisions are based upon the fact of the filing of the declaratory state-
ments in the proper land-office. The cases all proceed upon the theory
that when this claim is filed the right of the applicant becomes “attached
to the land.” ‘The word “claim,” as used in the act, was not intended
to be restricted to such homestead and pre-emption claims as should
afterwards ripen into perfect title, but was intended to include all claims
that were made in such form as to be recognized and allowed by the
land-office, without any regard to the question whether they were valid
at the time of filing, or whether they were afterwards perfected, aban-
doned, canceled, or forfeited. In Railway Co. v. Dunmeyer, supra, the
_court, in distinguishing the case from Mining Co. v. Bugbey, 96 U. 8.
165, sald

“In the case before us, a claim was made and filed in tbe land-office, and
there recognized, before the line of the company s road was located. That
claim was an existing one, of public record, in favor of Miller, when the map
of plaintiff in error was filed. In the language of the act of congress, this
homestead claim had attached to the land; and it therefore did not pass by the
grant, Of all the words in the English language this word ¢ attached’ was
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probably the;best that cou]fi have been_ used. - It did not mean mere settle-
_ment,, resiﬂence, or cultivation of the land, but it meant a proceeding in the
“proper, iand-oﬁice, by which the inchoate rightto the land was initiated. It
mheant that by such a proceeding a right of homestead had fastened to that
land, which could ripen into a perfect title by future residence and cultiva-
tion. With the performance of these conditions the eompany had nothing to
do.. The right of the:homestead having attached to the land, it was excepted
out.of the grunt as much as if in a deed it hdd been excluded from the con-
veyance, by wetes and bounds,” '

" In' Railroad Co. v. Whttney, supra, the court, in answer to the conten-
tion ofs counsel for plaintiff that the Dwnmeyer Case had no application,
:because in that case the: entry existing at the time of the location of the
road ‘was ah entry valid:in all respects, while the entry in the case then
under consideration “was invalid on its face and in its. inception,” said:

-“Wa do 'mot think this contention can be maintained. Under the home-
stead:law, three things dre needed. to.be;done in order.to constitute an entry
on public land. *. * %  When these three requisites are complied with,
angl the certlﬁcate of enfryi is executed an& delivered to him, the entry is made,
‘the land is entered. It either one of these integl al parts of an entry is defect-
iVe,——that is, if 'the afidavit be insuffi¢ient in ita- -showing, or if the applica-
‘tion in itself is-informal, ‘or if the payment i8 not made in actual cash,—the
register and receiver are justified in rejecting the applieation.. . But if, not-
-withstanding these defects, the application is .allowed by the land-oftice, and
a.certificate of entry is delivered to the applicant, and the entry is made of
rgcord such enl;ry Anay be afterwards canceled on account of these defects by
‘the commisdigners, or on appeal by the secretary of the interior; * % #
‘but these defects, whether they be of form or substaiice, by no means render
the entry-absolutely a nullity. So long as it remains a subsisting entry of
record, whose legality has been passed upon by the land: authorities, and their
action remains unreversed, it is such an appropriation of the tract as segre-
gates 11: from. the pubhc domain, and therefore precludes it from subsequent
grant.”

- After quotmg from Ne'whall V. Sanger, Where the general prmclple ap-

plxcab],e to.all these cases was clearly announced, and referring to the rul-
ings of the land department in harmony therewith, the court said:
o “For the foregoing reasons, we concur with the court below that Turner’s
homestead entry excepted the land from the operation; of the railroad grant;
and; that, upon a cancellation of that entry, the tract in question did not in-
Jare to the benefit: of the company, but reverted to the government, and be-
came a part of the publxc domdm, subJect to approprmtlon by the first legal
applicant. o

'The views I have expressed are concluswe of the case, and render it
unnecessary to discuss, at any length, other questions raised at the trial
with; reference to Jones!; fallure to file. his claim within three months after
the filing of the township plats of survey, as required by the act of con-
gress of March 3, 1853, (10 U. 8. St. 2486,) or his failure to make final
‘proof.and payment for the land ‘prior to the 14th day of February, 1858,
‘the day appointed by the president for the commencement of the pubhc
sile, intluding" said’ lands. These are questions that could ohly be
ralsed when the vahdxty of’ J ones’ chilm came up regularly for a hear-
ing in.the;land-office. ; As was gaid by the court in Railway Co. v..Dun-
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meyer, 118.U. 8..641, 5 Sup. Ct.' Rep. 566, and repeated in Radlroad Co.
v. Whitney, 182 U, 8. 364, 10 Sup. Ct. Rep. 112: o

“It is not conceivable that congress intended fo place these parties [home-
stead and pre-emption claimants, on the ene hand, and the railway company,
on the other] as contestants for the land, with the right in each to require
proof from the other of complete performance of its obligations. Least of all
is it to be supposed that it was intended to raise up, in antagonism to all the
actual settlers on the soil whom it had invited to its occupation, this great
corporation, with an interest to defeat their claim, and to come between them
and the government as to the performance of their obligations.”

Lot judgment be entered in favor of defendant for his costs.

First NaT. BANK 0. LINDSAY ¢ al., Assessor.
. (Cf.rcuu wart, W. D. Louisiana. February Term, 1891.)

1. TAXATION—CONSTITUTIONAL LAW-—DISCRIMINATIONS.

The article -of the state constitution which provides that all property shall be
assessed at a uniform rate is violated when it is shown that assessing officers assess
in any considerable amount property at one-third or one-half, and other ptroperty at
two-thirds, of its cash value, National banks, like any other tax-payer against whom
discriminations are made, are entitled to the protection of article cited. :

2. SaAME—NATIONAL BANK SHARES. ’ ’

National bank shares are taxable, under section 5219, Rev. 8t. U, S., as other per-
sonal property, against the shareholders, provided “that the taxation shall not be
at a greater rate than is assessed upon other moneyed capital in the hands of indi-
vidual citizens,” s )

8. Same. :
. That statute permits the state to tax such shares under named conditions. With-
out such permission, & bank could not be taxed; but the state constitution, aside
from such conditions, fully protects plaintiff from unequal taxation,

4. SAME—EXEMPTIONS. , )

When section 5219 is substantially observed, such bank shares are not exémpt
from taxation, though the bulk of the bank’s moneyed capital may be held in federal .
or state bonds; that is, the shares may be valued for taxation as they are rated or
related to the whole of the bank’s moneyed capital.

5, SaMB—DISCRIMINATION-—ABSESSMENT. ' : .

‘When it ib shown that the assessing officers fail, refuse, or omit substantially to
subj.at the moneyed capital of individual citizens not exempted by state laws as
far as practicable to uniform taxation, or when it is shown that, as a matter of
fact, such officers assess only a few tax-payers on such ,cagital. and those only for

" comparatively trifling amounts, leaving several hundred thousands of such values
not subjected to taxation, then {t follows that the enforcementof the state tax-laws
operate practically so as to impose unequal and oppressively burthensome taxation,
on such banks as have their moneyed capital subjected to taxation, and said federal
statute and article of the constitution are violated. Held that, under such facts as
show a discrimination against such banks, the shares should not be assessed at
their commercial value, but their value for taxation should be fixed, after taxing
or deducting firom the banks’ moneyed capital all federal Becurities which may’
be included ‘in. the mass of the banks’ moneyed capital. In fixing this value, the
sharesi after such reduction, should be rated or related to the remaining amount of
capita) ' o ’ B ' b o

6, SAME~ANNULLING ' ASSESSMENT. } : o -

In applying section 27, under which national bank shares are taxed, and section 26
of ‘the revenne act of 1888, under which moneyed ‘capital in the hands of individual -

" citizens is taxed, it appears. that: ah ineguality and discrimiration is particularly .,
wrought out-against the complaining bank, and plaintiff is entitled toadequaterelief.
Held, if it be shown that the assessing officers wrongfully, or through'gross negli-
gence, failed, refused, or omitted tosubject moneyed capital, kmown by shich officers :




