596 - FEDERAL REPORTER, vol. 45,

of police! declares his purpose to enforce it, in all cases, that come to his
notice.”' I'see no good reason to believe, that it was passed for the pur-
pose of discrimination in favor of another company, as claimed, or that
it is intended to be so enforced. I do not think it violates any provis-
ion of the national constitution, I regretto be obliged, by this decision,
to affect, so seriously, the interests of the enterprising parties, who are
endeavoring to supply our citizens with electricity for the various pur-
poses to which it is now applied. But I cannot decline to administer
the law as I find it, for the safety and security of the lives and property
of the citizens of San Francisco. In accordance with the conclusions,
:ivhich I have reached, an injunction must be denied, and it is so or-
ered. :

. EzxoTrio Inp. Co. 9. SOANNELL.
(Ctreuit Court, N. D. California.” Mardh 30, 1801.)

On Motion for Injunction. o ‘
Haggin & Van Ness and George C. Gorham, Jr., for complainant.
Langhorne & Miller and Estee, Wilson & McCutcheon, for respondent.
Before SAWYER, Circuit Judge. o .

SAWYER, J. - This is a similar case againat the chief of the fire department
of San Francisco, to enjoin him from executing the order in question, by re-
moving the numerous electrie wires from certain buildings specified. lef a
similar order be entered in this case.

Unrrep SraTES 9. SourEEeN Pac. R. Co. ¢ al. ’(Nos'. 67, 68, 69,
o Consolidated.) - oo ~ C

SAME v. CorroN MARBLE & Lur Co. et al. “ (No.88-!)- :

« ; .{Cireuit Court, 8. D, California. March 6, 1891.)
1. Pusric LANDS—RAILEROAD COMPANIES--PLEADING. : S e x
Act Cong; March 8, 1871, granted certain lands to.the S, P. R. R. Co., and provided
. that if its route, when designated, should be found to be on the line of any other
road to which land had also been granted, the amount theretofore granted should
. be deducted from the quantity thereby: granted to the 8. P. R. R. Co., 8o far as their
routes should be on the same %_:nemi line. In bills brought by the government to
set aside a patent to the'S. P. R. R. Co., it is alleged that the route of the A. and P.
.Co., to which:land had also been granted, and the route of.the 8. P.R. R. Co.,
“cross each other in the state of California.” Held, that this allegation does not
bring the land within the exeéption bf said act, and thdt under such aliegation, even
if proof showed that the rouites are ih fact upon the same general line, it would not
. avail the government. L o B
2, RAu,nom)"doumums—CoNGREs_sloﬁu, GRANT. Co o L
: Act'Cong. July 27, 1866, fully conferred upon the 8. P, R. R. Co. the right to build
the road deqlcribed in and earn the land granted by that act, without the authoritv
of the state legislature. B ' : ' ' '

i
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8. SaME—AMALGAMATION—RECOGNITION BY CONGRESS. .

Act Cong. July 27, 1866, recognized the 8. P. R. R. Co., organized under a general
law of Callfornia, and made it certain grants of land. Pursusant to Act Cal. Leg.
March 1, 1870, authorizing any corporation already formed, or thereafter to be
formed, to amend its articles of association, and Act April 4, 1870, in terms autbor-
izing the S. P. R. R. Co tofile new and amendatory articles of association to enable
it completely to conform to Act Cong. July 27, 1866, 8. P. R. R. Co., and other rail-
roads, October 11, 1870, filed articles amalgamating and consolidating themselves
into anew corporation,—S. P. R. R. Co. Act Cong. March 3, 1871, authorized the 5. P,
R. R. Co. of California (subject to the laws of California) to construct a line of rail-
road from a point at or near Tehachapa pass, by way of Los Angeles, to the T. P. R.
R. at or-hear the C. river, with the same rights, grants, and privileges, and subject
‘to the same limitations, restrictions, and conditions, as were granted to said 8. P.
R. R. Co. of California by Act July27,1866. He!d, that congress thereby recognized
‘that the 8. P. R. R. Co. of Cslifornia, existing March 3, 1871, under the articles of
amalgamation and consolidation of Qctober 11, 1870, was the same 8. P. R. R. Co. to,
which the grant of July 27, 1866, was made. The authority conferred on said com-
pany by the act of March'8, 1871, to build the road designated, was made subject not
only to the general laws of California authorizing railroad corporations to amal-
gamate and consolidate their interests and amend their articles of incorporation, but
to the special act of April 4, 1870, - - a

4. SamE. : )

Pursuant to state authoriéy reco%ized by and made a part of the congressional
grant of March 8, 1871, the S, P. R. R. Co., April 15, 1871, filed amended articles of
incorporation; and August 12, 1873, filed, together with the S, P. Branch R. R. Co.,
articles of amalgamation and consolidation, under the name of the 8. P. R. R. Co.
Held, that while'in one sense a new corporation was formed, each wassubstantially
and practically thesame S. P. R. R. Co. mentioned in the acts of congress, and was
80 recognized by congress, and that the articles of amendment, amalgamation, and
consolidation were authorized by congressiondl as well as by state legislation. -

8, Same. S ‘ : ‘ S :
.. Commissioners having from time to time been appointed to report in regard to
the construction of the Southern Pacific Railroad, the road having been accepted by
the president, and having Yeen used by the government in the transportation of
mail, military, stores, etc., held, that these acis were acts recognizing the defend-
ant company as the S. P. R.R. Co., to which the act of Mar¢h 3, 1871, applies, and
that the defendant company, being subject to burdens imposed by the act, 18 entitled
to the benefits conferred by it as a consideration for those burdens.

6. SUCCESSORS AND .ASSIGNS.

Act Cong. July 27, 1868, having expressly granted lands to the 8. P. R. R. Co., its
successors and assigns, it is held that, if the consolidated company with the amended.
articles of incorporation is not technically the same corporation referred to in Act
March 8, 1871, it is within the express provisions of the grant, being the successor
or assign of said company. : c

7. MEXICAN GRANTS—WHEN CEASR TO BE 8SUB JUDICE. :
When a Mexican grant, by specific boundaries carrying all the lands within the
designated boundaries, has been confirmed by a.decree which has becomefinal, the
-8did decrep specifically pointing out and designating the corners by natural objects
onthe ground, and the connecting lines, all lands outside those specific monuments
and lines, from the date when the decree becomes final, cease to be sub judice, if
they ever were in that condition, within the meaning of those terms as used. by the
supreme court in the cases of Newhall v. Sanger, 92 U. 8. 761; Doolan v. Carr,
125 U. 8. 638, 8 Sup. Ct. Rep. 1328; and U. S. v. McLaughlin, 121 U. S. 428, 8 Bup.
Ct. Rep. 1177. - Ross, J., dissenting. : L

In Equity. _ : : ,
Joseph H. Call, Asst. U. 8. Atty., (W. H. H. Miller, Atty. Gen., and
Willouhby Cole, U. 8. Atty., of counsel,) for complainant. = . . . ‘
Joseph D. Redding, (Creed Haymond, A. B. Hotchkiss, J. D. Ricknell, C.
H. Wilson, H. C. Rolfe, Chapman & Hendrick, Anderson, Fitzgerald & An-
derson, Edwin' Baszter, and J. L. Murphey, of counsel,) for respondents.

. Before SAWYER,, Circuit Judge, and Ross, District Judge. Lo

Ross; J . When these éa.sés,' which were argued and sul;miffed to-
.gether, were before the court on demurrers to the amended bills, (39
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Fed. R 132 )it was held that the grant to the ‘Atlantie & Pacifie Rail-"
roaa"ﬁ}ampgn of date July 27, 1868, conferred upon. that company no
right of &rry niature to any partlcular piece of land within the’indemnity
hmxts of ‘that;grant prior to its selection, and, as a consequence, that the
fact:that lands were within such mdemmty limits did not exclude them
from’ the subsequent grant to the Southern Pacific Railroad Company of
date March 3;'1871, because of that provision of the ‘act of July 27,
1866, (to whlch the act of March 8, 1871, referred, for the terms of the
gmnt to the Southern Pacific Company,) which redads: “Provided, how-
ever, that this section shall in no way affect or impair the rights, present
or -prospective, of the Atlantic and Pacific Railrodad Company or any
other railroad company.” But because the amended bills showed on
their face that the lands in controversy, which are within the indemnity
limits of the grant to the Atlantic & Pacific Company and within the
primary limits of that to the Southern Pacific Company, were at the
time of thg grant to the Southern Pacific Company claimed to be within
the: hmlts of the Mexican grant San:José, which latter grant, it was al-
leged, was then sub judice, and because of that provision of the grant to
the Southern Pacific Company to the effect that if the route it was author-
ized to demgt;late should be found to be upon the line of any other rail-
road route to aid in the construction of which lands had been thereto~
fore granted: by ‘the United States; as far as the routes are upon the same
general line, t ge amount of land. theretofore granted should be deducted
from the amount granted to ‘the Southern Pacific Company,! coupled
with the fact then alleged and by the demiurrers admitted, that the routes
of the two roads were upon the same. general line, the amended bills
were - consxdered by. tbe court to state, in each of those respects, good
Company .......

Since the ruhng upon tbe demurrers the bllls ‘have-been stlll farther
amended, and the cases aré now submitted for demsmn upon the proofs
taken and the master’s report. -

"The bills; as'last amendéd omit the fact theretofore alleged that the
routes of the two roads are u pon. the same general lYine, and- the question
decided upon the demutrérs it respect.to that point is therefore no longer
involved. Thanﬂegatmn of the: present bills in ‘regard to that matter is
that the two routes “cross each other in the sthte of California, as will
more particularly appear” from a certain annexed map. The fact that
is made the basis of the exception in question is that the two routes shall
Be upon the shme generdl line; Hot that they ‘cfoss each other. “If the
two routes are-ifi fact upon the same general like and the government
relied upon that- fact for'a récovery, it was of ¢ourse essential that the
fdct be alleged.” Not béing: alleked it Cannot avail fhe complamant even
if the: proof shows that it’exists. ' !

In respect-to:the “présént ‘ahd prOSpectlve” clause of the act of July
27 , 1866 I adhere to the vxews expressed When t.he cases were consxd-
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ered on dernurrery i'so far as coneerns thelands then and now involved,
namely, lands Within the indemnity limits of the grant to the Atlantic
& Pacific. Company. and - do not care to add’ anythmg»to what was then
sald on that point.in regard to such Jands.

Ohe question remains for decision in each of the cases, namely, Should
the:spatents issued “to the defendant company be annulled -upoen the
‘ground -that the defendant, though having the same name, is a different
cetporation from that to:which the grant was made, and:that the com-
pany. to. which the grant was made did not build the road ‘and thereby
earnthe granted lands? - And in the consolidated cases Nos: 87, 68, and
89 there remains for decision the further question, Does the case show
that thelands in'controversy were, at the time of the grant to the South-
ern Pacific Railroad:Company; within the claimed: limits of the Mexwa,n
gra:nt Ban José, and was that grant then sub gudwe?

The, afﬁrmatlve of both of these questions is urged mth much eamest-
ness on the part of the government. L -

¢ The. Southern. Pacific. Railréad: Company ‘was omgmally mcorporated
December 2, 1865, under a general law-of the state of California; ap-
proved . May 20, 1861, (St. Cal. 1861, p. 607,) entitled “An act. to.pro-
vide. for the incorporation of railroad.companies and:the management.of
the affairs:thereof, ahd: other matters relating thereto.” - The act; among
other - things, atthorized such corporatlons “to receive, hold, falte and
convey, by, ‘deed or otherw1se, the. game as ‘a natural ‘person mlgh% o
.could do, such voluntary grants and ,denations of real estate and other
property, of every description, as shall be made to it, .to aid and encour-
age the construction; maintenance and operation of such zailroad.” The
act also provided ‘that it should be lawful for two ormore railroad ‘com-
panies to ama}gamaté and’ ¢onsolidate ‘their capital stock, debts, prop-
erty, assets and franchises in uch manner as should Be agreed upon by
‘the board ‘of directorg,of such companies so desiring. to, -amalgamate and
consolidate their. interests. By the act of congress, approved July 27,
1866, (14 St. 292,) ereating the Atlantic & Pacific Railroad Company
and empowering it to-construct and maintain a continuous railroad and
‘telegraph line fromi Springfield, Mo., to the Pacific coast, cofigress rec-
ognized ‘the Southern Pacific Rallroad Company, orgamzed as af'oresald
and aut.honzed it to connect w;’ch the Atlantic & Pacific Railroad; atsuch
point, near thé boundary line of California, as the Sonthern Pacific Com-
pany should deem most suitable for a mllroad to San Francisco,

For - the purpose '6f niding the: construction of the'line authorized to
be built,'und thereby ‘sectting the safe and speedy transportation of
mailg, ’croops, munitions of<war and pliblic stores; congress, by the act
of July 27,1866, grantedto the Atlantic & Pacific Railroad Company a
right of way over the public-domain and also madeto it a grant of public
lands'alon'g the route; afid the'railroad se to be constructed was'declared
to bé avpost route: and mfﬂtary road, subjectito the use of ‘the United
States for postal, n‘uhtary, naval and all other: governfnental Béhvite; and
to such regalations as congréss might impose for’ restrieting the chinrges for
government transportation. By section 18 of the samé act, the-Southern
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Pacific Railroad Company was given similar grants of land, subject to
the limitations and conditions provided in the act, and was required to
construct its road under like regulations as to time and manner as pro-
vided in respect to the Atlantic & Pacific Company. The grant thus
made to the Southern Pacific Railroad Company was accepted by it on
the 24th of November, 1866, and on January 8, 1867, it filed in the of-
fice of the commissioner of the general land-office a map showing its def-
inite line of route from a point on the southerly edge of the bay of San
Francisco, in a southeasterly direction, to a point on the east line of the
state of California on the Colorado river, near the Needles. The Southern
Pacific Railroad Company was not authorized by its original charter to
extend its:road to the Colorado river. .But with a view to further the
intent of the act of congress of July 27, 1866, and to enable the Southern
Pacific Cotapany to take the benefit of the grant thereby conferred upon
it, the legislature of the state of California, on the 4th of April, 1870,
passed an act entitled “An act to aid in giving effect to-an act of con-
gress relating to the Southern Pacific Railroad Company,” St. Cal. 1870,

p- 883, which reads as follows:

“Whereas, by the provisions of a certain act of congress of ‘the United
States of America entitled, * An act granting lands to aid in the construction
of a railroad and telegraph line from San Francisco to the eastern line of the
state of California, approved July 27, 1866,’ certain grants were made to, and
certain rights, privileges, powers and authority were vested in and conferred
upon, the Southern Pacific Railroad Company, a corporatio.. duly organized
and existing under the laws of the state of California; therefore, to enable the
said company to more fully and completely comply with and perform the re-
quirements, provisions and conditions of the said act of congress, and all
other acts of ‘congress now in force, or which may hereafter be enacted, the
state of Cahforma hereby consents to said act; and the said company, its suc-
cessors and assigns, are hereby authorized and empowered to change the line
of its railroad 8o as to reach the eastern boundary line of the state of California
by such route as the company shall determine to be the most practicable, and
to file new afid amendatory articles of association, and the right, power and
privileges hereby granted to, conferred upon and vestedin them, to construct,
maintain and operate, by steam or other power, the said railroad and tele-
graph line mentioned in said act of congress, hereby confirming to and vest-
ing in said company, its suceessors and assigns, all the rights, prlvxleges,
franchises, power and authority conferred upon, granted to, or vested in,
said company by the said acts of congress and any act of congress which may
be hereatter enacted.”

Shortly pnor to this, and at the same session of the legislature, a gen-
eral act was passed authorizing any corporation already formed, or there-
after to be formed, to amend its articles of association, Act March 1,
1870, (St.:1869=70, p. 107.) But the act of April 4, 1870, in terms
authorized the Southern Pacific Railroad Company to file new and
amendatory articles of association, and this for the avowed purpose of
enabling it to.more perfectly and completely conform to the act of con-
gress of July 27, 1866; and the rights, privileges and powers conferred
by the act of Apnl 4, 1870 on the Southern Pacific Raxlroad Company
were given to it, its successors and assigns.
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"This state legislation, as was decided by the supreme court in the case
of California v. Railroad Co., 127 U. 8. 44, 8 Sup. Ct. Rep. 1073, was
not necessary to empower the Southern Pacific Company to build the
line of road authorized- by the act of congress of July 27, 1866, and
thereby to earn the granted lands, for the reason that the rlght to do g0
was fully conferred by congress itgelf. But it was enacted to remove all
doubt in respect to the company’s power to ‘construct the road, and for
the expressly declared purpose of enabling it to comply with the act of
congress and thereby to receive the benefits conferred.

“Tt is stipulated by counsel in these cases that on the 11th of October,
1870, the Southern Pacific Railroad Company, the San Francisco & San
José Railroad Company, the Santa Clara & Pajaro Valley Railroad Com-
pany, and the California Southern Railroad Company availed themselves
of the aforesaid acts of May 20, 1861, and April 4, 1870, of the state
legislature, and duly filed articles by which they amalgamated and con-
solidated themselves into a new corporation under the name and style of
the “Southern Pacific Railroad Company,” and did thereby vest in such
new corporation their several capital stocks, debts, properties, assets,
roads, telegraphs, lands, franchises, rights, titles, privileges, claims and
demands of: every kind—-the object and purpose of the new corporation
being declared in the articles to be—

“To purchase, construct, own, maintain and operate a continuous line of
railroad from the city of San Francisco, in the state of California, through the
city and county of San Francisco, the counties of San Mateo, Santa Clara,
Monterey, Fresno, Tulare, Kern, San Bernardino and San Diego, to some
point on the Colorado river, in the south-eastern part of the state of Califor-
nia, a distance of seven hundred and twenty miles, as near as may be; also a
line of railroad from a point at or near Tehachapa pass, by way of . Los ‘An-

geles, to the Texas Pacific Railroad, at or near the Colorado river, a distance
of three hundred and twenty four miles, as near as may be. * * *”

Such was the Southern Pacific Railroad Company when congress passed
the act of March 3, 1871, (16 St. U. S. 573.) By that act congress in-
corporated the Texas Paclﬁc Railroad Company, with power to construct
and maintain a continuous railroad and telegraph line from Marshall, in
the state of Texas, to a point at or near El Paso; thence through: New
Mexico and Arizona to San Diego, pursuiﬁg as near as might:be the
thirty-second parallel of latitude. To aid in its construction, congress
gave it, also, the right of way over the public domain, and made to it a
grant of public lands along the route. The nineteenth section provided:

“That the Texas Pacific Railroad Company shall be and it is hereby de-
clared to be a military and post road; and for the purpose of insuring the
carrying of the mails, troops, munitions of war, supplies, and stores of the
TUnited States, no act of the company nor any law of any state or territory
shall impede, delay, or prevent the said company from performing its obliga-
tions to the United States in that regard; provided, that said road shall be
subject to the use of the United States for postal, military and all other gov-
ernmental services at fair and reasonable rates of compensation, not .to ex-
ceed the price paid by private parties for the same kind of service; and the
government shall at all tunes have the preference in the use of the same for
the purpose aforesaid.”
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‘The 'twenty-third section .of the act is as follows:

| *THat ‘for the purpose of connecting the Texas Pacific.Railroad with the
city 6f 8an Francisco, the Southern Pacific Railroad. Company of California is
hereby authorized (subject to the laws of California) to construct a line of
railroad  from.a point at or near 'l‘ehachdpa pass, by way of Los Angeles, to
the Texas Pacific Railroad, at; or near the Colorado river, with the same rights,
grants angi privileges, and subject to the same limitations, restrictions and
conditions as were granted to said ‘Southern Pacific: Railroad Company of
California’ by 'the act of July twenty-seven, elghteen hundred and suxtv-snt,
provided, however, that- this section shall in no way,dffect or impair the
rights, present.or prospectlve, of the Atlantic and Pacific Railroad Company,
or any other railroad company.”

In the ease of Railroad Co. v. Poole, 12 Sawy. 544 32 Fed. Rep 451,
it was contended that at the date of the passage of the act of congress of
March 8, 1871, the Bouthern Pacifi¢c' Railroad Company was not author-
ized by its charter to build the line of road from Tehachapa pass, by
" way of Los: Angeles, to connect with the Texas Pacific road, and, as by
the twenty-third: section of that act that company was “only authorized,
subject to the laws of Culifornia, to construct a line of railroad from a point -
at or near Tehachapa pass,” etc., the grant was necessarily inoperative
and'void. - The eourt accepted the:fact as there stated, that at the time
of the passage of the act of congress the company. did not have, accord-
ing to the :laws of California, the legal capacity to build the road on the
line designated, and yet held against the contention. But according to
the stipulation of counsel'in these cases, the fact was not as there stated.
At the time of the passage of the act of congress of March 3, 1871, the
Southern Pacific Railroad Company was, according to the stlpulaﬁon ‘of
counsel, existing under the articles of amalgamatlon and consolidation,
which was its charter, of October11; 1870, entered into pursuant to the
provisions of the state act already referred to and, as has been seen, one
«of the purposes of the corporation as expressly declared in those articles
was.to constryct, own, maintain and operate “a line of railroad from a
point at or near Tehachapa pass, by way. of Los Angeles to the Texas
:Pacific. Ral,lmad at or near thg Colorado river, a distance of three hun-
dred and twenty-four miles, as near as way. be.”

...By the act of March 8, 1871, congress made this state corporatlon
with. that state; authonty, one pf Jts agencies in the establishment of the
national highway provided for, and autborlzed it—

:%Subject to:the laws of California, to construct a line of railroad from a.pomt
ab or:npar Tebachapa pass, by way of Los Angeles, to the Texas Pacific Rail«

_road, at or near the Colorado river, with'the same “rights, grants and privi-
Iegep,, and subJeCt to the samée linitations, restrictions and conditions as werb
granted to seid Southern Pacific Rajlroad Company of California by the act of
July twenty-seven. elgbteen hundred :and s:xty-sut.” (With the provxso al-

. ready quoted.)

< Here was not only a plam recbgmtlon by congress that the Southem
Pacific Ratlroad Company of California, existing at the time of the grant
,of March 3, 1871 under the artlcies of amalgamation and consolidation
of October 11 1870 was the same Southern Pacific Railroad Company
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to which the grant of July 27,1866, was made, but the anthority to
build the road designated conferred on that company by the act of March
3, 1871, was in terms mide subject to the laws of :California.  Those
laws, as has already been pointed out;, not only authorized two or more
railroad corpérations to amalgamate and consolidate their interests and.
to amend- their articles of incorporation, but the state act of April 4,
1870, expressly declared that the powers. therein conferred upon': the
Southern Pacific Railroad Company, its successors and assigns, were for
the very purpose of enabling it, its successors and assigns, to more fully
and 'completely comply with and’ perform the requirements, provisions
and conditions of the act of congress of July 27, 1866, and any other act
or acts of congress that might be thereafter emcted

- Pursuant to this state authority, recognized by and made a part of
the congressional grant of March 8, 1871, the Southern Pacific Railroad
Company, on the 15th of April, 1871 filed in the proper office of the
state amended articles of incorporation, and, on the 12th of August,
1873, it filed, together with the Southern Pacific Branch Railroad Com-
pany, articles of amalgamation and consolidation under the name of the
“Southern Pacific Railroad Company,” in both of which articles one of
the purposes is stated to be the building of the line from San Francisco
through the several named counties, in a southeasterly direction, to the
Colorado river, and the building of the line from Tehachapa pass by way
of Los Angeles, to connect with the Texas Pacific at or near the Colorado
river, and thus to secure to itself the grants, rights and privileges con-
ferred upon it by the congressional grants.

While by the several articles of amalgamation and consolidation, a
new corporation, in one sense, was formed, each was substantially and
practically the same Southern Pacific Railroad Company mentioned in
the acts of congress, and had for its main purpose the building of the
lines of railroad therein designated and the obtaining of the land grants
for doing so. Congress, in passing the act of March 3, 1871, evidently
did not consider that the Southern Pacific Railroad Company, by enter-
ing into the articles of amalgamation and consolidation of October 11,
1870, and thereby, in one sense, becoming a “new” corporation, had be-
. came a distinct and mdependent one; for in that very act it designated

the Southern Pacific Railroad Company to which that act applied as the
same Southern Pacific Railroad Company to which the act of July 27,
1866, applied. Not only so, but the act of March 3, 1871,in terms au-
thonzed that company to bulld the designated road subject to the laws
of California, which laws, as has been shown, expressly authorized the
amalgamations and cmlsohdatlons and the amendments of articles that
were made: . There was therefore congressional as well as state legisla-
tion authorizing the articles of amendment, amalgamation and consol-
idation,'and I can see no just ground for holdmg that the defendant
company, which it is conceded built the required road within the des-
_ignated time, was not the company to which the grant was made.
In other'ways, also, the defendant company has, been recognized as
the Southern Pacific Railroad Company.to which the act of March 3,
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1871, applies. - It has been so recognized by the appointment of com-
missioners from time to time as the road was being built, to report in re-
gard to its construction; by the acceptance of the road by the president,
in its entirety, as having been duly completed under and by authority
of the act, and by the use of the road by the government in the trans-
portation of its mail, military stores, etc., pursuant to the provisions of
the act. Manifestly, the defendant company cannot justly be held sub-
ject to the burdens imposed by the act and yet not entitled to the bene-
fits conferred by it as a consideration for those burdens.

Besides, as sald by Judge SAWYER, in the case of Railroad Co. v. Poole,
supra:

“Section 2 of the Atlantic and Pacific act, imported info the Texas and Pa-
cific act by virtue of section 23 of the latter and section 18 of the former, giv-
ing to the Southern Pacific Railroad Company of California ¢ the same rights,
grants and prw:leges, and subject to the same limitations, restrictions and
conditions’ preseribed in the former act, expressly says the lands are granted
to the company, its successors and asstgns. These words ¢ successors and as-
signs ’ of course mean something. If the cousolidated company, with amended
articles of incorporation, is not technically the same eorporation referred toin
the Texas Pacific act, it is substantially and practically so. If not, it is cer-
tainly i,ts suceessor or assign, and is thus within the express provisions of the
grant,’

The points above considered are common to all of the cases, and dis-
pose of case No. 88, In the consolidated cases Nos. 67, 68 and 69 the
question in'respect to the Mexican grant San José remains to be deter-
mined,

That grant was for the place called San José and in conformity with
the desefio attached to'the petition for the grant and within the bound-
aries therein given. The grant was made by Juan B. Alvarado, at the
time govetiior of Upper California under the Mexican government, and
received the approval of the departmental assembly. The claim thereto
was presented in September, 1852, by the grantees to the board of land
commissioneérs pursuant to the provisions of the act of congress of March
3, 1851, entitled “An act to ascertain and settle the private land claims
in the state of California,” (9 St. at Large, 631.) * The claim was con-
firmed by the board of land commissioners, and in December, 1854, the -
district court, to which the case had been taken on appeal, confirmed the
decrees of the board, giving to each of the three claimants an equa] un-
divided one-third part—

“Of the lands of San José granted by Juan B. Alvarado, governor of Cali-
fornia, to Ignacio Palomares and Ricardo Vejar on April 15, 1887, and re-
granted by said governor on March 14, 1840, to said Palomares and Vejar and to
Louis :Arenas, as described in the grant first mentioned and the map to which
the same referred, and which boundaries fully appear from the act of judicial
possession [described as follows:] ¢<Commencing at the foot of a black wil-
low tree which was taken for a corner and between the limbs of which a dry
stick was placed in the form of & cross; thence westerly nine thousand seven.
hundred (9,700) varas to the foot of the hills called “Las Lomas de la Puente”
taking for a landmark a large walnut tree on :the slope of a small hill on the
side of the road which passes from the said San José to the Puente, makinga
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cut (caldura) on one of the limbs with a hatchet; thence northerly ten thou-
sand-four hundred (10,400) varas to the creek (arroyo) of San José opposite a
high hill where a large oak was taken as a boundary, in which was placed the
head of a beef, and some of its limbs chopped; thence easterly ten thousand
8ix hundred (10,600} varas to the creek (arroyo) of San Antonio, taking fora
landmark two young cotton-woods which stand near each other, on the bark
of which. crosses were made; thence southerly nine thousand seven hundred
(9,700) varas .to the place of beginning.’ ”

The decree of the district court became final in 1857. In 1858 the
surveyor general for California caused the land thus granted and con-
firmed to be surveyed,—the survey being made by Deputy Surveyor
Hancock. That survey did not include any portion of the lands in con-
troversy here. It was approved by the surveyor general for California
on the 14th of January, 1860; butthe case shows that it did not receive
the approval of the commissioner of the general land-office.

On the 14th of June, 1860, congress passed an act entitled “An act to
amend an act entitled ‘ An act to define and regulate the jurisdiction of
the district courts of the United States in California in regard to the sur-
vey and location of confirmed private land claims,’” (12 St. at Large,
33,) by which the district courts were given authority to order into court
for examination and adjudication the survey of such private claims. This
act, however, as was held by the supreme court, did not apply to sur-
veys made prior to its passage unless they had been approved by the sur-
veyor general and had been “at the time of the passage of the act re-
turned into the district court, or in relation to which proceedings were
then pending for the purpose of contesting or reforming the same.” '

The grant claimants were not satisfied with the Hancock survey, and
subsequent to the passage of the act of June 14, 1860, brought it before
the digtrict court for review, in supposed conformity with the provisions
of that act; but that court finding that the act did not apply to that sur-
vey, on November 21, 1867, dismissed the proceedings and remitted the
papers to the survéyor general. In the mean time congress had passed
the acts of July 1, 1864, (13 St. c. 194,) and July 23, 1866, (14 St.
220.) The act of July 1, 1864, was entitled “ An act to expedite the set-
tlement of titles to lands in the state of California,” and by its sixth sec-
tion provided that it should be the duty of the surveyor general for Cal-
ifornia to cause all private land claims finally confirmed to be accurately
surveyed and plats thereof to be made whenever required by the claim-
ants; provided, that each claimant requesting a survey and plat should
first deposit, in the district court of the distriet within which the land
was situated a sufficient sum of money to pay the expenses of such sur-
vey and plat, and of the publication required by the first section of the
act. ‘ ‘ ' ‘ '

" The act of July 23, 1866, was entitled “An act to quiet land titles in
California,” the eighth section of which provided:

“That in all cases where a claim to land by virtue of a right or title derived

from the Spanishor Mexican authorities has been finally confirmed, and a sur-

vey and: plat thereof shall not have been requested within ten months from
the passage of this act, as provided by sections six and seven of the act of July
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first, eighteen handred ‘and si;tty-fbui' 'to expedite the settlement of titles to
tands in the state of California, and in'all cases where a like eldim' shall here=

after'be’ finally confirméd,'atid 4 survey and plat thereof shall not be regrested
as ‘provided by said s’ectiﬂtis within ten ‘tonths after the" pg\ssage of'this act,
or any lnal confirmation hereafter made, it shall be the duty-of the surveyor
generail of the United States for California, as soon as practicable after the ex-
piration of ten months frorh the passage of this act, or such'final confirmation
hereafter made, to cause the lines of the ‘public surveysto be'extended over
sugh;lands; and he shall set off, in full satisfaction of such.grant, and accord-
ing to the lines of the public suryeys, the .quantity of land confirmed in such
final de¢tee, and ds neally as can be done in accordance with such decree; and
all ‘the'land not included in such grant as so set off shall be subject to the gen-
eral laws of the United States; provided, that nothing in this act shall be con.
strued’so as in any manner to interfere w1th the nght of bona ﬁde pre-emp-
tion clagimants,” o i

On the 9th of January, 1868, the surveyor general for California re-
ported to the commissioner of the general land-office that an application
had beéh made to him by one of the grant claimants for a survey of the
grant, and in response to that report the commissioner directed that' the
Haneock survey, made in 1858, and approved by the surveyor géneral
January 4, 1860, be published in accordarnce with the provisions of the
act of congress of July 1, 1864.  Instead of doing so, the surveyor gen-
eral, it seems, caused another survey of the grant to be made in August
of that year; to-wit, 1868, by Deputy Surveyor Thompson, which sur-
vey included a portion of the lands involved in cases 67, 68 and 69, and
was approved by the surveyor general. -

Both the' Hancock and Thompson surveys were subsequently before
the commissioner and afterwards before the qecretary of the interior for
consideration and decision—the claimants contendmg that the lines of
the Thompson survey correctly rept‘esented the lines of the grant; and
the question of survey was so pendihg at the t1me of the grant'to the
Southern Pacific Railroad Company of March 3,'1871." That question,
as the record shows, related to the trtie location of the natural calls of the
grant, and was finally determined by the secretary September 20, 1872,
by which decision the lines as represénted by the Thompson survey were
rejected and those of the Hancock survey, with some modlﬁcatlons,
adopted—the directior. of the sectetary being—

“That the lines. of the survey, of San José be run as follows: Commenclng
at the willow at the south-east corner, at the point designated by Hancock as
*large rock in center of water pool, agreed on as the place where the black

willow of the juridical possession once existed;’ thence wésterly along the base
of the mountains, so as to'include the sprlngs near the ravine, to the: black
walnut; thence northerly.to the oak of. the Tueaja; thénce north-easterly to
the Botello oak; thence easterly in-a direct line to a point on the arroyo of San
Antonio, 9, 700 varas north of the black willow, and thence southerly along
Baid arroyo of San Antonio to the place of begmnmg »

In accordance with these mstructlons another survey of the gra,nt was
made by the surveyor general, upon which a patent was issued; and as
thus sutveyed and patented none of the lands in controversy were mcluded
in the lines of the grant. e



UNITED' STATES .0, SOUTHERN- PAC. R. CO. 607

. While the final result of these proceedings was a ¢onclusive determina-
tion that as a matter of fact none of the lands in controversy ever were
within the true lines of the. San José grant, they also show beyond doubt
that some of them were claimed, by the grant claimants to be within the
boundaries. of that grant, and that such claim was made and maintained
at the time. of the congressional grant to the Southern Pacific Railroad
Company of March 3, 1871.

It is contended that the. surveyor general ‘had no authorlty to cause
the Thompson .survey to be made while the previous survey of Hancack
was pending and undetermmed ‘and that the: Thompson survey was
never considered by the commissioner of the general land-office or the
gecretary. of the interior “as a surpey but only as an exhibit.”

_Let all of this be admitted, and the fact that is determinative of the
question as to. whether the lands in controversy here were embraced by
the grant to the Southern Pacific Railroad Company of March 3, 1871,
remains the.same. = Considered only as-an “exhibit,” the Thompson sur-
YeY, represent,;ng as it did what the clajmants contended were the. true
lines of the grant, was and is evidence of the fact that they claimed that
the lands embraced by that survey (including a portion of the lands:in
controversy here) were within the boundaries of the Mexican grant; and
that claim was asserted up to the time of. the final decision of the secre-
tary of the interior in September, 1872, It is not the validity of such
claim, but the.fact that it was made, that excludes the lands embraced
by it from the category of public lands within the meaning of the rail-
road land grants, if excluded at all. Doolcm v. Carr, 125 U S. 632, 8
Sup Ct. Rep. 1228. ,

- Tt is urged. that because the. San José was a grant by speclﬁc bonnd-
aries and was conﬁrm,ed with. the same boundaries, no land that was
not finally ascertained by the land department to be within those bound-
aries is excluded from the. railroad grant, if otherwise within its limits.
This is praetically to wipe out entirely the doctrine announced by the su-
preme court in Newhall v. Sanger; 92 U. 8. 761; Doolan.v. Carr, 125 U.
S; 638, 8 Sup. Ct. Rep. 1228, and in other cases, that the status of lands
jncluded in . Spanish or Mexican claim pending before tribunals charged
with the duty of adjudicating it was such that they were not included in
the phrase “public lands” of the railroad land grants. - “ Those Mexican
claims,” said the court in Doolan v. Carr, “ were often .described, or at~
tempted to be described, by specific boundaries. They were often claims
for.a definite quantity of land within much. larger out-boundaries, and
they were frequently described by the name of a place;or ranch. To the
.extent of the claim when the grant was for land with specific boundaries,
or known by a particular name, and to the extent of the quantity claimed
within out-boundaries containing a greater area, they are excluded from
the grant to the railroad company. -Indeed, this exclusion did not de-
pend upon the valjdity of the claim asserted or its final establishment,
but upon the fact that there existed a claim of a right under a grant by
the. Mexican ggvernment, which was yet undetermined, and to which,
therefore, the phrase ¢ public.Jands’ could not attach, and which the stat-
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ute did not include, although it might be found within the hmlts pre-
geribed on each side of the road when located.”

In the case of TU. 8. v. McLaughlm, 127 U. S. 428, 8 Sup!’ Ct ‘Rep.
1177, it was held, that ds in the case of a ﬂoatmg grant the Mexican
government retalned the right to locate the quantity granted in such part
of the larger tract described as it saw fit, and as the government of the
United States succeeded to the same right, the latter government might
dispose of any specific tracts Wwithin the exterior' limits of the grant,
provided a sufficient quantity was left therein to satisfy the private grant;
and, accordingly, that in cases of floats, the railroad land grants might
attach to lands within such exterior boundaries provided a sufficient
quantity of land ‘was left therein to satisfy the private grant. But while
thus modifying what was generally understood to have been the effect
of the -decision in Newhall v. Sanger, the Court, in U. 8. v. McLaughlin,
proceeded to declare (127 U. S. 455, 8 Sup. Ct. 1190) that “the reason-
ing of the court in -Newhall v. Sange'r is entirely conclusive as to all def-
inite grants which identified the land granted, such as the case before
it then appeared to be,” but went on to show that it was not fairly ap-
plicable to floats,

I do'not see how there can well be a decision more directly to the point
that in cases-of Mexican grants by specific boundaries, lands which are
claimed by the grantées to be within those boundaries are excluded from
the category of public lands to which the railroad land grants apply, if

at the date of the lattér the question of the true location of the botindaries
of the private grant is pending and undetermined. If to such a case the
doctrine of Newhall v. Sanger, and the other cases approving it, does not
apply, it ‘does not apply to any case; for it does not apply to floats, as
was pointed out in' U 8. v. McLaughlin, and grants by specific boundaries
and by name manifestly stand upon the same footing.

It is contended that as the San José grant was one by specific bound-
aries the claim ceased to be sub judice when the decree of confirmation
became: final in 1857; that nothing then remained to do but apply the
description to ‘the ground and ‘survey the lines. If so, precisely the
same thing is true in respect to floats. 'When the decree of comfirmation
in such ‘a case becameé final, nothing remained to do but locate’the
quantity and survey the lines. In either case, that duty, except in the
matter of such surveys as came within the provisions of the act of con-
gress of June 14, 1860, devolved upon the land department of the gov-
ernment and was sub_]ect first, to the action of thesurveyor general, and
then, in turn, to that of the commissioner of the general land-offiée:and
the secretary of the intérior. The records of the land department put in
evidence in these cases clearly show that the contest over the survey of
the San José grant was in relation to the identity of the natural calls of
the grant—the grantees claiming that the true location of the trees and
other objects called for in the specific description of the grant would in-
clude within those bouridaries a pottion of the lands in controversy here.
If that contention was well founded, undoubtedly the lands so included
would not be public lands of the United States. It would seem plain
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¢nough, therefore, that until that question was finally decided it could not
be known whether the lands so claimed were publiclands ornot. Under
the laws of the United States the duty of deciding that question de-
volved, as has been said, upon the officers of the land department. Its
ultimate determination was vested in the secretary of the interior. Had
he decided that the lines as represented by the Thompson survey were
the true boundaries of the grant, such decision would of course have
been equally. conclusive ds the one that was made; and the patent follow-
ing it would have been a conclusive determmatlon that all thelands em-
braced within those lines were within the boundaries of the Mexican
grant and therefore not public lands to which the railroad grant only
could attach. It would seem plain, therefore, that until the contested
question of survey was decided it could not be known whether the lands
involved in the contest were public or private lands; and until such de-
cision became final, lands so involved were sub judice and not public
lands within the meaning of the railroad grant act, according to the rul-
ing in the cases referred to, as I understand them.

It results from these views that in case No. 88 there should be a de-
cree dismissing the bill without costs, and in the consolidated cases Nos.
67,68 and 69 a decree in favor of complainant in so far as concerns the
tracts of land in controversy which were at the time of the grant to the
Southern Pacific Railroad Company of March 8, 1871, within the claimed
limits of the San José grant, and as concerns the remainder of the lands
in controversy in the consolidated cases, a decree for the defendants—
each party to pay its own costs.

SAWYER, J. After a careful consideration of the question, I am sat-
isfied that those lands embraced in cases Nos. 67, 68 and 69, alleged
to have been within the boundary of the rancho San José, and to
have been sub judice, at the date when the railroad grant attached to
the lands granted, were subject to the legislative grant. I have studied
with great care the cases of Newhall v. Sanger, 92 U. 8. 761; Doolan v.
Carr, 125 U. 8. 638, 8 Sup. Ct. Rep. 1228; and U. S. v. McLaughl'm,
127 U. S. 428, 8 bup Ct. Rep. 1177, relied on, and I am unable to find
anything in elther ‘of them requiring, or justlfymg, the exclusion of
those lands from the operation of the grant. In my Judgmerit, those
lands, now in question, were not in any just sense, or in the sense con-
templated in the decisions in those cases, sub judice, at any time after the
decree of confirmation, defining by spe01ﬁc metes and bounds, the precise
Jands confirmed, became final, even if they were so, which is at least,
doubtful, at any prior time. That decree pointing out, specifically, the
precise lands confirmed, forever settled the rights of the parties, and
after it became final, there was no possible ground for claiming anything
outside of those boundarles None of these lands are within the bound-
aries designated in the decree, or within the exterior boundary of the
juridical possession upon which the decree was based. Indeed, asI un-
derstand the,matter, they all lie from at least one to three miles from
those boundaries, and could not by any possibility have been:taken in

v.45F.n0.9—39
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by drly sutvey, conforming to the decree, or have been lawfully included
in’ any sutvey. Aftér that decree became final the claimants might just
ag well have claimed land ten, fifteen or more miles, as frotn one:to three
miles, distant. (The decree settled the rights of: the parties, and the
limits of the land granted. . And that is final. It could not, lawfully,
be changed by ‘the'surveyor, or any other authority. In the language
of ‘the ‘supreme court; in - U. 8. v. Halleck, 1 Walls 455, 456: « The de-
cree 48’ finality, not-only on the question of titley but as to the boundaries
which it-specifies.”  Affirmed: U. 8. v. Billing, 2 Wall. 448 Haguems v.
U. 8., 5 Wall. 834; Dodge v. Perez, 2 Sawy. 652.. :

In the Fossat Case, 2 Wall. 649, the. supreme court held that:

““If'a’ California Iand clait has been' confirmed by a decision of the district
court under the act of March 3, 1851, and decision of confirmation, fiwing the
boundaries of the lract, stands unreversed, a .survey under it is the execu-
tion of that decree, and must conform:to it in all respects.”

'Now in this case, the decree of ebﬁﬁrmation ‘which stands unreversed
“fixes the boundaries” of the grant, a'nd the sirvey under it is not a, continua-
tion of the litigation, but “ the execulion of that décree;” and. no lands outside
the specitic boundaries so fixed and established, no matter what the con-
firmees may claim, could, 1awfu1]y, be included in the survey, or patent.
The rights of the partles are, finally, settled, and the land to which the
confirmees are entitled, 1rrevocably, desxgnated and dlstmct] ¥ pointed
out.

The language of the decree of conﬁrmatmn is, substantlally, identical
with that of the juridical possession, which was ratified and approved
by the granting authoptles of Mexico, and by its adoption in the decree
by the courts of the United States, it, forever, settled the question of
location between the United States and the claimants, and, thereby, the
iands outside the boundaties ceased to be sub Judice. . All that remained
10 be done was to execute the decree, by ﬁndmg the monuments desig-
nated, and run the hnes between them in a form usual for insertion in
Umted States’ patents There' waé o discretion whatever left in the sur-
veyor, as there is in the case of a float. Those monuments, and no oth-
ers, could 'be lawfully takeh, and there was no possible ground for further
¢laiming lands outside the boundaries so, specifically, designated, and
pointed out. The laﬁguage of the decree of conﬁrmatlon is clear and
unmxstakable, and is as follows:

' “Commencing at the foot of & black willow tree, which was taken for a
corner, and between the limbs of which a dry stick was placed, in the form
of a cross; thence westerly nine thousand, seven hundred (9,700) varas to the
foot of the hills called «Las Lomas de la Puente,’ taking for a landmark ¢
large walnut lree on the slope of a.small hill on the side of the road which
passes from said < 8an.José’ tothe Puente, making g cut (caldura) on one
of the limbs with a.halohet; thenge. northerly ten thousand, four hundred
(10,400) varas to the creek (arroya); oi San José, opposite g high hill, whers
a'large vak was taken as bounda'ry, in.which was placed.the head of a beef,
and some of its limbs" chopped thence easterly ten thousand, six hundred
(10,600) varas to the-creek (arroyo) of San Antonio, taking for a landmark
Hwo younyg-colton-rboods which stand near each other, an the baﬂc of which
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orsses were made; thente southerly nine bhousand seven hundred (9,700):
varas fo the pluce: af' beyﬂn'nmy Yoo

" There could not well'be 4 mote spemﬁc descnphon of the cotners and
landmarks. = There are four-corners, consisting of* certain trees, marked
and carefully described, constltutmg the ‘monuments as specifically de-
scribed, as surveyors usually deseribé the monuments; ‘and four straight
lined for sides, forming’ very nearly"a para’.lleloﬂram and siich appears
to be the-shape of the'larid on the desefio. - No other points or objects’
could be ldwfully taken,  Now theland inclided within these boundaries’
is the land’ confirmed, and no othier. Thére was no further ground for
litigation, ~ All that was nécéssary to do was to find the monuments and
run the connecﬁng lines according to the description in the decree: Monu-
ments of this kind may be destroyed, and it niay becoine difficult to find
them ; but that is the misfortune of the parties interested. It does nof
appear that that was the case here. Monuments are often destroyed
when planted by government surveyors in surveymg the publie lands,
and this"occasidns. much trouble in aftér years, as this court has had
fréquent occasion to know, from litigation before it, as to boundaries of
the public surveys and the ‘Tocation of the monuments, officially, planted
by the United States surveyors.

In this case the record of the juridical possession was referred to in,
and made a part of, the petition for eonfirmation filed before the land
commissioners, as descnbmg the lands for which confirmation was asked.
Thus the claim made upon the redord was for these specific lands within
the boundaries prescribed by the juridical possession, and adopted in the
final decree, and no other. It does not appear in the record that any
claim was made before the board or court for lands outside these bound-
aries, pr that there ever was any contest over lands outside the prescribed
botindaries. The juridical possession was a ceremony analogous te livery
of seisin at common law, and it defines specifically the lands granted.
This juridical possession i8, of itself, controlling as to the lands granted.
Graham v. U. 8., 4 Wall. 261, 262; U. 8. v. Pico, 5 Wall. 5639, 540.
In this cage we have not only the Jundlcal possession, but the d‘ecree con-
firming the grant in accordance with it, and with the claim of the peti~
tioners, as shown by the record ; and this decree, whether right, or wrong,
as we have geen, is final aud conclusive. The case was not open,
thereafter, to further contest, or claim for lands outside these boundaries.
In my judgment, that claim for land outside ceased to be sub judice, if
it ever was in that condition, at the date when this decree became final.
After that no land outside 6f these prescribed boundaries could, lawfully,
be included in the patent issued under the confirmation; and there was
no longer any legitimate, or substantial, basis forany claim to such lands.

Newhall v. Sanger, 92 U. 8. 761,'and Doolan v. Carr, 125 U. 8. 618,
8 Sup. Ct. Rep:'1228, present' cases entirely different from this. In the
former, ‘when the general map 6f ‘the routé was - filed by the railroad
company the ‘claim for éonfirmation -of the Moquelamos grant, within
the exterior botindaries of which' the lands in dlspute were situated, was
still pending anid undeterniined. 'The grant was: afterwards reJected ag
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fraudulent. The claim dtself to the grant was, undoubtedly, sub judice, for it
was still pending, and the validity of the clatm undetermined by the courts.
It was held that the grant being still sub judice the lands were not em-
braced within the railroad grant. The case was decided upon a partial
record in which all the facts did not appear. Afterwards, in U. 8. v.
MeLaughlin, it appeared that the Jand claimed under the Mexican grant
was for a certain number of leagues within exterior boundaries con-
taining a great many more leagués,—a float; and it was held that, since
there was ample land left to satisfy the grant, and the right of location
was in the government, the surplus lands were subject to grant, and those
within the purview of the railroad grant passed to the railroad company;
and the court limited the rule as to lands sub judice; at the time of the
railroad grant, to grants by name and grants by specific boundaries, in
which all the lands passed to the grantee, U. 8. v. McLaughlin, 127 U. 8.
428, 8 Sup. Ct. Rep. 1177.

So the case of Doolan v. Carr, 125 U. S. 618, 8 Sup. Ct. Rep. 1228,
did not present all the facts, and the court acbed upon the hypothes1s
that the grant was one by name,—the “Rancho Las Pocitas” including
all the lands within the indicated boundaries. It was substantially so
alleged in the offer ofproof (see p. 621, 125 U. 8., and page 1229, 8 Sup.
Ct. Rep.,) and such is the idea conveyed by the proofs offered as stated
on pages 622 and 628. - Tt does pot appear in that record that the su-
preme court modified, as it did the decrees of the board and of the district

" court, and limited the confirmation to two square leagues, or that the ex-
terior boundaries covered from ten to twelve square leagues,—that it
was, therefore, in fact, a mere float, a grant of quantity, within bounda-
rieg contalmng nearly gix times, the quantity confirmed. But all this
appears in the subsequent, case, involving lands in the same grant “Las
Pocitas,” U. 8. v. Curtner, 38 Fed, Rep. 1, and 14 Sawy., 535, the decis-
ion in which was concurred in by both the circuit, justice and circuit
]udge,——the former, with J ustice STRoNG, having orlglnallv dissented in
Newhall v. Sanger. The court in Newhal v. Sanger doubtless’ supposed
that the grant called “Moquelamos” was a grant by name, with definite
boundarie, . This clearly appears from what is said in U. S. v. Me-
Laughlin, 127 U, S. 455, 456, 8 Sup, Ct. Rep. 1177. Said the court
among other things: “There is really nothing in the decision of Newhall v.
Sanger, in conflict with the views here expressed, because the court did not
have bejore it. the case of a floating grant,” page 456,127 U. S., and page 1191,
8 Sup. Ct. Rep. And in that case, the 'vahdzty of the grant itself had not
been decided when the railroad grant was alleged to have attached. And
in Doolan v, Carr the court supposed that “Las Pocitas” was a grant by
name, including all land within thevboundaries given, and acting upon
this idea, as seems evident from what it said in 125 U.S. 631, and 632,
8 Sup. Ct. Rep. 1234 and 1235, and in the third head-note, . pages 618,
619, it considered, and perhaps, properly, too, the case to be still sub
Judzce under its loose and exiremely vague general boundaries as described,
until they. should be properly and specifically. determined. The boundaries in
both these cases were general, loose;and vague to the last degree, and
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much latitude in the exercise of discretion by the surveyor, must, nec-
essarily, have been exercised. . In those cases, until the survey had been
made and approved, and the land granted located, the case was, per-
haps, sub. judice. The San José grant, now under consideration, presents
no such case. It had been awarded to the claimants as long ago as 1857,
by a final decree, which not only confirmed the grant, but pointed out
the boundaries by specific corners, carefully described, and courses con-
necting them, which no surveyor could lawfully disregard, change or modify;
and I find nothing in the cases cited to warrant me in saying, that, after
that specific decree became final, either the grant or its boundaries were
in any just or legal sense, or in the sense as used in the cases cited, sub
judice. The grant was undoubtedly sub judice, from the filing of the pe-
tition till the entry of the final decree confirming and identifying the
lands granted by specific. metes, bounds and monuments, clearly de-
scribed.

Prior to the entry of that decree confirming the grant, like that in ques-
tion; the grant to the railroad company under the decisions in the cases
cited, would not have taken effect, even if the grant were afterwards re-
jected as fraudulent, upon lapds confessedly within the specific boundaries of
the grant as described and claimed in the petition, it being a grant cover-
ing all the lands within the boundaries. But these lands now under con-
sideration never were within the boundaries described in the juridical
possession, for which the petition was filed, and in the final decree,
which follows literally the juridical possession. Like much of the land
claimed to be within the Moquelamos grant, these lands were entirely out-
side the exterior boundaries of the grant. I doubt very much whether they
ever were sub judice, although the lands described in the grant undoubtedly
were. They were miles outside the boundaries described in the juridical
possession and decree, and could in no way be lawfully brought within
the grant. In U. 8. v. McLaughlin the main question was, “ Whether
the land in question was actually within the outside limits of the pretended
Moquelamos grant?” 127 U. 8. 441, 8 Sup. Ct. Rep. 1183. Had it
not been, as a large part was found by the court not to be, although se
earnestly and vigorously claimed, that ended the question. Now, in this
case, the lands under consideration never were within the outside limits
of the grant, as indicated by the juridical possession, and that ought to
end the matter. .

But the supreme court itself, in the case of U. 8. v. McLaughlin, the
very last case on the subject, has decided the point, substantially, that
the mere claim that lands are within the boundaries of a grant does not
malke them sub judice even in a float, within the meaning of that. phrase,
a8 used by the court in the three cases cited. . That decision authorita-
tively settles the point, and does not leave it open for further. discussion.
Nearly all the lands involved in that suit lay east of the Jack Tone road,
which followed the line between sections 7 and 8. The complainants
earnestly insisted that the eastern boundary of the Moquelamos grant
was the Sierra Nevada range, 80 miles distant, and if not that range,
then, that Bear mountain, 24 miles east of the Jack Tone road, was the
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narrowest eastern limit of thie grant. *‘The most of the testimony in that
cage, both by complainants and respondents, was introduced: upon this
gingle point to show:the eastern: exterior boundary of the grant; the
complainants insisting that it was the Sierra Nevada range, and if not,
that,: then, at least, Bean mountain, and the respondents, that it was the
Jack Toneroad. = And thecourt opens the discussion on page 441, 127 U.
8., and page 1183, .8 Sup. Ct. Rep., by saying that the first question is,
“ Whether the land in question ias actually within the outside-limits of the pre-
tended Mogquelamos grant?” - Several pages are thén devoted to discussing
the evidence on this point, which was the great pmnt of discussion in
the.case, and the court then concludes:

“On’ the-whole, we are satisfied that the outside boundary limits of the
Moquelamos grant, as called for in the grant itself, do not extend east of the
Jack Tone roud, or the edge of the hills commencing near the same. 7'his re-

sult would dispose of the present case with regard to nearly oll the land, in
question therein,” pp. 447, 448, 127 U. 8., and page 1186, 8 Sup. Ct. Rep.

Thus, as to the great body. of lands in question, the court put the de-
cision expressly on the ground, that although within the boundaries, as
claimedy; they were, in fact, outside the real boyndaries of the grant.

Then; the mere clogm that the lands were within the boundaries of the
grant did not make them sub judice, within the meaning of that term, as
used by the court; for this point is wholly outside and independent of
the distinction between floats and grants by specific boundaries or names,
on which distinction the few lands west of the Jack Tone road were still
given by the court to the railroad company as not coming within the de-
cision: of . Newhall v. Sanger. It seems to me that there is no evading
this authoritative decision; that a mere claim that lands are within the
exterior boundaries of a grant, when not so in.fact, does not make them
sub judice even in the case of a floot, much less in a grant with specific
bounds, finally and 1rrevocably confirmed and fixed by such specific
bounds.

I am, therefore, clear]y of the oplmon that these lands now under con-
81derat10n were not sub judice in the sense as the terms are used in the
cases cited when the railroad grant attached, and that the grant is valid
and passed a good title.

On this point I regret to find that, I cannot agree w1th my associate.
On all the other points discussed by my associate, in the opinion now
delivered, I fully concur with his views.

:» It has been suggested that the ruling on demurrer as to indemnity
lands adopted in the opinion of my associate in which I concur, and be-
ing the lands in question, is inconsistent with the ruling in Railroad Co.
v. Wiggs, decided by me, and. reported in 43 Fed. Rep. 333, and 14
Sawy. 568. When that case was decided the decision on demurrer in
this case had not fallen under my notice. But the cases are not incon-
sistent. and can well stand together.. In that case the decision ‘was not
put upon the ground:that the company’s title attached to lien lands at
any time before the selection, but on the ground that under the special
provision of that act they, as well as those within the primary grant,
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were Wlthdravsn from pre-emption, and other disposition before provided
for by law, and that, although the company’s title did not vest, till selec-
tion, still that, until it had an opportunity to select, nobody else could
acquire or initiate & pre-emption or other right, under existing laws.
And that the pre-emption claim then in question was initiated and after-
"wards proved up and the patent issued, while the lands were withdrawn
and not subject to sale as the laws then stood, except to the company,
and while awaiting an opportunity for the company to select, and were
not then subject to such disposition. ‘Congress had power, had it seen
fit to do so, to withdraw any lands from pre-emption without reference
to other grants, and without conferring any rights upon another to the
lands. But that act did not purport or attempt, nor could it have done
so if attempted, to limit the power of congress to make subsequent grants
to such lands before any other right in them had vested; and the grant
now in question was a subsequent one made by congress itself, and as no
other right had yet attached to the lands, it was in no way affected
by the provisions for withdrawal from pre-emption and sale by the prior
act. I concur with the district judge wherein he held on demurrer as
follows:

“To lands to which no title could attach prior to selection, I do not think
the Atlantic & Pacific Company had, at the time of the grant to the Southern
Pacific Company, a present, or prospective right. If it had such right to the
particular lands in suit, it had the same right to all other lands to which the
right of selection might have applied. And since, by the act making the
grant, the Atlantic & Pacific Company was empowered to construct its road
along the thirty-fifth parallel of latitude to the Colorado river *at such point
as may be selected by the company for crossing, thence by the most practica-
ble and eligible route to the t’acific’ ocean, the present and prospective right
of that company, prior to selection, might be applied to any public land situ-
ated between the Colorado river and the Pacific ocean with equal propriety as
to the particular lands in controversy here. The effect of such a holding
would be to give the proviso as broad a scope as the granting clause to whlch
itis appended.”

The question whether the clause in the provision of section 23 in the
act of 1871, “that this section shall in no way affect or impair the rights,
present or prospectlve, of the Atlantic and Pacific Railroad Company, or
any other railroad company,” or any clause in the act of 1866, in view
of all the facts of the case, defeats the grant to respondent as to those
lands, which lie within the primary limits of the grant, does not arise
in this case, and, therefore, need not be discussed. ' Yet, since there is
an intimation, in the opinion of the district judge, upon the demurrer,
although the question was not involved, and, consequently, there was
but a partial consideration of the point, that such ig the case, I refer to
it now for the purpose, only, of saying that I .do not wish to be consid-
ered as acquiescing in that view. I shall not at this time decide or dis-
cuss that question, but leave it for full discussion and decision when the
point properly arises.

Under the views expressed, and those of my assocmte on the other
points discussed by him, in which I have cqncurred and under the pro-
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ﬁsions of section 650 of the Revised Statutes of the United States, the
bills, as to.all the lands involved in the several cases before us, must be
dlsmlssed and it is so ordered.

Wurrney v. TAYLOR.

(Clreuit Court, N. D. C’aufom'ia,“ January 12, 1891.)

PusLic LANDR—RAILROAD GRANTS—RESERVATIONS—PRE-EMPTION CLAIMS,

. Act Cong. July 1, 1862, (12 U, 8. St. 489,) granted in aid of a railroad company
all the odd-numbered sections of land within certain limits “towhich a pre-emption
or homestead claim may not have attached.” In 1857 one J. had filed a pre-emp-
tion declaratory statement on land within the terms of the subsequent grant, which
statement remained intact until after the final location of the railroad, and until
1885, when it was canceled because J. had never lived on the land. Held that, not-
withstandin the subsequent cancellation of the statement, the pre-emption claim
had attached to the land within the meaning of the statute, and hence such land is
excluded from the grant, and is open to settlement after such cancellation.

At Law.
. A. P. Catlin and B. E Valentme for plaintiff.
Robert T. Devlin, for defendant,

Hawrgy, J. This is an action of ejectment. The cause was tried
before the court without a jury. The plaintiff claims title under a deed
from the Central Pacific Railroad Company. The land in question is
situate in the odd-numbered sections which were granted to the railroad
company by the act of congress of July 1, 1862. 12 U. 8. St. 489.
This land, under and by virtue of said act of congress, became vested in
the rdllro,ad, company on the 26th day of March, 1864, when the map
of the definite location of said railroad was ﬁled in the proper depart-
ment at Washington, unless it had been “sold, reserved, or otherwise
disposed of by the United States, and to which a pre-emption or home-
stead claim may not have attached. » The testimony shows that one
Jones filed a pre-emption declaratory statement on the land in question
on the 28th day of May, 1857, in the proper land-office, alleging settle-
ment thereon in January, 1854 and this declardtory statement remained
intact and unacted upon until lonOr after the date of the filing of the map
of the definite location of the rallroad to-wit, until 1885, when it ap-
pearing, in proceedings had before the commissioner, that Jones never
lived on the land, his filing was canceled. The commissioner of the
land-office, after Jones’ declaratory statement had been canceled, decided
that, “at the date when the route of the C. P. R. R. Co. was definitely
fixed, a pre-emption claim had attached thereto, [that of Jones;} and,
a5 the grant to said company expressly provided that lands to which a
pre-emption claim had not attached were granted, it follows that lands
to which such a claim had then attached were not granted.” This de-
cision was affirmed by the secretary of the interior. The defendant,



