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“Erecrric Imp. Co. v. Crry aND County oF SAN FrANcIsco.

(Cireuit Court, N. D. California. March 80, 1891.)

ConsTITuTIONAL LAW—PoLICE POWER.

‘Where the evidence shows that the stretching of electric wires over and upon
the roofs of buildings is extremely dangerous, both a8 being liable to originate fires
and as obstructions to the extin%ulshment of fires otherwise originated, a city or-
dinance absolutely prohibiting the practice is a valid exercise of the polioe power.

On Motmn for Injunetion.
An ordinance of the board of superv1sors of San Franclsco, January
25,.1890, was as follows:

“Order No. 2163. Prohibiting the auspension of electric wires over or
upon the roofs of buildings, ete. The people of the city and county of San
Franmsco do ordain as follows:

‘ “Sectlpn 1. It shall be unlawful for any person, company, Or corp01 ation to
ran or suspend or stretch over or across or upon the top or roof, or any por-
tion' of the top or roof, of any building in the city and county of San Fran-
cigco, any:wire used for the purpose of conductmg electrlcity, or an electric
current, or for any purpose-whatsoever...

-“Sec. 2, It shall be unlawful for any person, company, or corporatlon to
keep or maintain over or across or upon the top or roof, or any portion of the
top or Toof, of any building in the city and county of San Francisco, any wire
used for the purpose of conducting electricity or an electric current, ot for
any pltrposé whatsoever, for more than ten days after such person, company,
or corporation shall have received notice in writing, signed by the chief en-

. gineer of the fire department of said city and county, to remove the same;
and each:and every day subsequent $o.the ten days after such prescribed no-
tice shall have been given, any maintenance or keeping of any wires herein-
above prohlblted shall constitute a new and separate violatlon of this ordi-
nance.

“Sec. 8. It'shall be unlawful for any person, company, or corporation to at-
tach to or suspend from or support upon any building in the city and county of
San Francisco any wire used for the purpose of conducting electricity, unless
the same be attached, suspended, or supported for the purpose of supplying
to the owner or the occupant of such building, or to the owner or occupant of
some part thereof, electric light or electric power, or telephone or telegraph
service.

“Sec. 4. It shall be unlawful for any person, company, or corporation to
run or suspend or stretch, or keep or maintain, upon any pole or other sup-
port erecled . in or upon the streets, or in or upen any street, in the city and
county of San Francisco, any electric light wire, or any wire used to conduct
electricity, or an electric current, for the purpose of producing electric light
or motive power, unless such person, company, or corporation shall have here-
tofore obtdined, or shall hereafter obtain, permission of the board of super-
visors of said city and county so to do.

“Sec. 5. The provisions of this ordinance shall not apply to any bmldlng
occupied in his or its business, by any person, company, or corporation en-
gaged in sel]mg or furnisbing or supplymg electric lights or electric power,
or engaged in conducting or carrying on a telephone or telegraph business;
nor shall they apply to any wire erected and used exclusively for fire alarm
and city and county purposes,

“Sec. 6. Any person violaling any provision, of this ordinance shall be gmlty
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of a misdemeanor, and shall be punished by a fine not exceeding five hundred
dollars, or: by-imprisonment in the:county jail  not more than six months, or
by both fine and imprisonment.

“Sec. 7. If any person, who paa heretolgre run or suspengled or stretched,
or who shall hereaftér run or suspend or stretch, over or across or upon the
top or roof, or any portion of the top or roof, of any bu1ld1ng in the city and
county ¢ of San., Francisco, or, whe,shall hereafter keep of mmntmn any’ such
wira Qveror across or upon the;tap er roof, or any portion of. the top.or roof,
of any: ‘bailding, in said city and eounty,shall fail to remove the same within
ten' days' after the reeeipt of written notice to do'so, signed by-the ¢hief en-
gineer of the fire department of said city and county, then it shall be lawful
for the said chief engineer of the fire department, and he is: hereby author-
ized-and, directed; to cause such wire tobe vemoved.” - ., ... ... .

In attempted enforcement of such ordinance, the cxty and county of
Ban Feaneisco, through David- channell, chief engitieer of-its fire depart-
ment; notified complainant toireriove ‘its wires- suspénded on’ numerous
bulldm . in violation of the ordlnanpe, under pam of prosécution:
Whe;qppén complainant immediately Sought the protection of the court
againsf guch interferenge w1tli its, busmgss by brmgmg ‘phese suits, and 1t
now asks:for injunctiuns pending the hearing of the suita which- it has in-
stituted against said city and county, and-against said ‘David Scanneli,
thé chisf snginieer of the fire departmetit of said city dnd cotnty: 10 re-
stl‘am ‘It“dnd hith fiom" enforcing, or proceeding vnder, such ‘ordinance.

ggg'm, ,Ja Van Ness and Grorge.C. Garham, Jr.,. for coxpp]amant. o
RGhOTRE & Miller. and Estee,,,sto o’:; M(:C’utcheon, for rgspondent
Before SAWYER, Lxrcuat J udga b ,

SAWYER, T Wltho*ut di‘sctissn‘lg Che questlon ‘at’ large, I shall con-
tent myseif with a brief announcemetit ‘of my ‘¢oriclugions in 'this case.
After a careful consideration of the questions ‘involved, T am satlsﬁed
that “Ordinance No. 2163. Prohxbltmg the suspensmn of electric wires
over, or upon the roofs of buildings,” ete., is a valid:ordinance, passed
withiin thie Jegitimate police powers of the city, under the authority of the
state. Ih Bartemeyerv Jowe, 18Wall. 138, Mr. Justice Fiiit:p says, that the
dlssehtlng Judges in, the Slaughter—House (’ases “ recogmzed the power of
the state in its fullest’ éxtent, [the police power,] ‘obsérving that it em-
braced all regulations: a,ﬁ’ectmg the health, good orden, morals, peace and
safety of society, and that;all sorts of restrictions and burdens were im-
posed underit; and that'when thése were not in conflict with any con-
stitutiondl pTOthltloﬁ of*fandamerital pnnc1p1es, they: eobuld fiot be suc-
Cessfully assailed in & Judl(}]al tribaridl.” So, it Buitchers’ Union, etc.,
Co. v. Crescent City, ¢fé.,. Co.; 111 U. 8,747, 4 sup, (31; Rep 652 the
court, quoting from Chancellor Kent,says: ... ..

“UnwhileSome tradés; sthulrhter-houses, operatloﬂs‘dﬂ’enﬁve to bhe senses,
the deposti egnjbowale'i', $he application 6f steatt-power to propel cars, the
building Bustiblé matertals, and the Vurial of'the:dénd; thay all be-iii
terdictetl V¥ the law m’tfHe midst 'of ‘detaepbpulation; on‘the ‘géneral and ras
tional printiple that evety'person ought to 8o use Kis propérty as not toinjure
his neighbors; and that private mterests must be mwde subsermentto ﬂze gen-
‘eral Snieresls of the bommsinity.” - L0
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i In- Barbier v; Connolly, 113 U. 8. 27, 5 Sup. Ct. Rep. 857, and Sben
ng v. Crowley, 118 U, S.708,5 Sup Ct. Rep. 730, the court distinetly
hold, upon. a much mﬂder case of danger than: th1s, that -the . fourteenth
amendment in no respect interferes with, or limils the exercise of this police power.
The exercise of. no other branch of this power is more important, than
that, which, protects, or seeks to protect, the public safety of a great city,
like San Francisco. That the stretching of these wires over buildings
in.the manner practiced, as shown by the evidencs, no one, I think can
doubt after reading the affidavits, is extremely dangerous, both as being
liable to originate fires, and as obstructions to the extinguishment of fires
otherwise originated. Indeed, the danger is a matter of common knowl-
edge. We might almost as well require strict proof of the danger of
storing gunpowder, or dynamite, in, under, upon, or about our houses
Even if these wires can be so put up and insulated as to be safe, in the
mode suggested by one of complainant’s witnesses, Prof. Kieth, it has
not been done. The professor himself does not claim that they are, now,
safe. The dangeris of a character cognite to thatof gunpowder. There
is, doubtless, a:difference in the degree of the danger, but, the conse-
quences are liable to be far more widespread and calamitous. Should
a raging fire occur, originated by the electric current, or otherwise, these
dangerous’ wires mlght 80 obstruct the efforts of the firemen to extinguish
it, as to result in the destruction of the entire city. It is, certainly,
competent under the police powers of the state, to suppress such danger-
ous erections; in . the interest of the common safety of the community.
Who can say, in view of the constant, and: perpetual menace, that the
provisions: of ‘this-‘ordinance are unreasonable? TIs it unreasonable be-
cause the remedy against the great pubhc and private nuisance is prompt,
and efficient, when no other remedy is certain to be equally so? We
know not how soon a calamity {rom this source may come upon us.
It may be while we are litigating the question. If one should store a
large quantity of gunpowder or dynamite among the buildings in the
midst of  the city, would & like rémedy be deemed unreasonable, or in-
admissible, or void, as not being due process of law? The fact, is, the
gunpowder has no rlght to be there. Itis a standing and dangerous
menace._ o ‘the neighborhood, which any one affected by the nuisance
has a right to abate. And when it is so extended as to become a public
menace and nubisance, the public officers, especially, when specifically
authorized to do so, can lawfully abate it. And such a constant and
continuous m¢nage and nuisance, in a less degree perhaps it is manifest,
these wires erected as they appear to be, are. They ‘have no moré right
to be there than gunpowder. - The only wonder is that owners of build-
ings in view of the recogmzed danger will permit their use for such’ pur-

oses,  True, the supervisors-cannot make an article dangerous, by sim-
ply declaring it to. be so, when, in fact, it is not.. But the practice, as
it -now “prevails; against which this ordinance is. d;reeted is shown 1o be
dangerous, and, we, ourselves, gll know it to be. 50.. There ¢an ‘be no
Buccessfal dwputmg of the fact.u The order is general and. applicable
to'all. * If it'i5"tiot enforced” s to ‘all, it otight’ to. be, and- the ‘chief
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of police! declares his purpose to enforce it, in all cases, that come to his
notice.”' I'see no good reason to believe, that it was passed for the pur-
pose of discrimination in favor of another company, as claimed, or that
it is intended to be so enforced. I do not think it violates any provis-
ion of the national constitution, I regretto be obliged, by this decision,
to affect, so seriously, the interests of the enterprising parties, who are
endeavoring to supply our citizens with electricity for the various pur-
poses to which it is now applied. But I cannot decline to administer
the law as I find it, for the safety and security of the lives and property
of the citizens of San Francisco. In accordance with the conclusions,
:ivhich I have reached, an injunction must be denied, and it is so or-
ered. :

. EzxoTrio Inp. Co. 9. SOANNELL.
(Ctreuit Court, N. D. California.” Mardh 30, 1801.)

On Motion for Injunction. o ‘
Haggin & Van Ness and George C. Gorham, Jr., for complainant.
Langhorne & Miller and Estee, Wilson & McCutcheon, for respondent.
Before SAWYER, Circuit Judge. o .

SAWYER, J. - This is a similar case againat the chief of the fire department
of San Francisco, to enjoin him from executing the order in question, by re-
moving the numerous electrie wires from certain buildings specified. lef a
similar order be entered in this case.

Unrrep SraTES 9. SourEEeN Pac. R. Co. ¢ al. ’(Nos'. 67, 68, 69,
o Consolidated.) - oo ~ C

SAME v. CorroN MARBLE & Lur Co. et al. “ (No.88-!)- :

« ; .{Cireuit Court, 8. D, California. March 6, 1891.)
1. Pusric LANDS—RAILEROAD COMPANIES--PLEADING. : S e x
Act Cong; March 8, 1871, granted certain lands to.the S, P. R. R. Co., and provided
. that if its route, when designated, should be found to be on the line of any other
road to which land had also been granted, the amount theretofore granted should
. be deducted from the quantity thereby: granted to the 8. P. R. R. Co., 8o far as their
routes should be on the same %_:nemi line. In bills brought by the government to
set aside a patent to the'S. P. R. R. Co., it is alleged that the route of the A. and P.
.Co., to which:land had also been granted, and the route of.the 8. P.R. R. Co.,
“cross each other in the state of California.” Held, that this allegation does not
bring the land within the exeéption bf said act, and thdt under such aliegation, even
if proof showed that the rouites are ih fact upon the same general line, it would not
. avail the government. L o B
2, RAu,nom)"doumums—CoNGREs_sloﬁu, GRANT. Co o L
: Act'Cong. July 27, 1866, fully conferred upon the 8. P, R. R. Co. the right to build
the road deqlcribed in and earn the land granted by that act, without the authoritv
of the state legislature. B ' : ' ' '
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