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BaLL et al. v. TRENHOLM.
(District Court, D. South Carolina. . April 1, 189L)

1. ADMIRALTY—JURISDICTION—DEFECTIVE WHARF. .
A claim against a wharf-owner for injury sustained by a vessel in the dock by
reason of an alleged defect therein is within the jurisdiction of admiralty, and a
libel in personam will lie,

2. RES ADJUDICATA.
But where such an action has been brought in the state court, and a verdict ren-
- dered for defendant, and plaintiff’s motion for new trial overruled, and a notice of
appeal given, the action of the court is res adjudicata, although the formal judgment
. has, not been entered, and the jurisdiction.of the court is exhausted. An order en-
"“tered in the circuit court after appeal to the supreme court, giving plaintiffs leave
to discontinue their cause on payment of costs, is coram non judice, and will not
enable them to maintain a libel in a court of admiralty on the same cause of action,

8. DismIssaL OF SUIT.
.., An order to discontinue a cause caunot be entered after judgment.

In Admiralty, = L

Charles Prioleaw and Northrop & Memminger, for libelants.

J. Ancrum Sémons, for respondent...: .

SmiontoN, J.  Libel én personam against a wharf-owner for injury sus-
tained by a vessel in the dock, by reason of an alleged defect therein.
Exceptions are filed to the jurisdiction of the court, on the ground that
the subject-matier of the suit is not within the cognizance of admiralty;"
and, hext, that this controversy has already been determined in the
state court. There is no doubt on'my mind that the case is within the
jurisdiction of the admiralty. The John E. Berkman, 6 Fed. Rep. 535;
Sawyer v. Oakman, 7 Blatchf, 290. The other exception requires more
discussion. An ‘action was brought in the court of common pleas for
Charleston county by these libelants against this respondent. ~The com-
plaint set forth the same facts as are alleged in this libel; the defense
riade in the answer is the same made on the mierits in thé pleading be-’
fore this court. The cduse, being at issue, was tried before his honor,
Judge IzLar, and a jury. “The verdict was for the defendant. The
plaintiffs moved for a new trial on the minutes, and on an affidavit of
the absence of a material witness. The judge in a written decree refused
the new trial, expressing his satisfaction with the verdict. Plaintiffs
gave notice in writing of their intention to appeal to the supreme court.
Before any other steps were taken an order of Judge IzLAR was entered
in the court below, giving leave to plaintiffs to discontinue their cause
on payment of costs. This order was on the written consent of the at-
torney for defendant. Under these circumstances, is the controversy be-
tween these parties ended, so that this action will not lie?

It becomes important to ascertain if there ever was a judgment in this
case. There is no paper on file resembling the postea of the old practice,
or the summary of verdict and costs of the new procedure, signed by the
clerk and the attorney. No formal judgment could have been entered

_until the motion for a new trial was disposed of, Tribble v. Poore, 28
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8. C. 565,6 S. E. Rep. 577. When the judge heard this motion and dis-
missed it, this was the final determination of the rights of the parties to
the action so far as the court of common pleas was concerned. Under
the language of the Code of South Carolina, § 266, this is the definition
of a “judgment.” The failure on the part of the defendant’s attorney
and of the clerk to prepare a formula or to enter one in the clerk’s office
do not repair or affect the judgment of the court or take away its char-
acter as a judgment. In Clark v. Melton, 19 S. C. 507, Sivpson, C. J.,
puts this so clearly that his words are quoted: “A judgment is the appli-
cation of the law to the facts found in the case, and is the legal determi.
nation of the rights of the parties before the court. * * * Tagive
force and effect to this judgment, however, it is true a formula [under
the old practice] was required to be prepared and filed in the clerk’s of-
fice, and to be entered in the book of abstracts of judgment. * * *
It will be observed, however, that the formula did not constitute the
judgment of the court, nor did the dating or signing by the clerk with
his official signature add anything to its official character. The judg-
ment issues from the court, not from the attorney or the clerk. It pre-
cedes the formula, and is the authority on which the formula is pre-
pared, but the formula constitutes no part of the Judgment " He goes
on, and, in effect, says, the formula is but a step in the proceeding, a
part of the machmery adopted to seciire to. the successful party the fruits
of his victory, leading up to the execution. When the decree of Judge
IzLAR was filed confirming the verdict, the rights of the parties were de-
termined so far as the court of common pleas could determine them.
Nothing more was needed. If the defendant wished to secure fruits of
his vietory, he or the clerk could enter the formula and issue execution.
This was work purely ministerial. The judicial function was ended.
The notice given by the plaintiffs of their intention to appeal, the es-
gential initial step towards the supreme court, showed that the plaintiffs
sought their remedy elsewhere than in the court below. In fact this
notice led the case out of the jurisdiction of the court of common pleas.
Thenceforward it came within the jurisdiction of the supreme court.
Whaley v. Charleston, 8 8. C 346; Bank v. Stelling, 82 8. C. 102, 10
8. E. Rep. 768. The order of Judge Izrar discontinuing the case was
either coram non judice, or, if it availed at all, discontinued such proceed-
ings as were pending, to-wit, the intention and notice of appeal. There
can be no doubt that a plaintiﬁ‘, by consent of his adversary, perhaps on
his own 'motion, may discontinue his proceedings before verdict, and
upon such discontinuance, and on'payment of costs, (rule 61, Clr Ct.
8. C.,) he could begin again, either iri the same court or any other court
havmg jurisdiction. In the new suit the prior proceedings could not be
set up against him, becduse there was no adjudication, and no estoppel
by judgment. To thls ‘extent, and no further, go the cases quoted with
much learning and research by the ptoctor for libelants. But after judg-
ment there cin be no right again to litigate the same subject-matter with
the same’ party. Properly speaking, there ¢ani be no discontinuance.
The rights of the parties in the action having been determined, there is
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nor contmumg action, and nothing to discontinue. The controversy has
been- adjudicated.. The doctrine of res adjudicata is sometimes spoken
of: as “estoppel. by Judgment » This is. an unfortunate use of a term.
Wells, Res. Adj. § 1. It is not founded on _the narrow doctrine of es-
toppel. When. a party has once had the. opportumty of litigating, his
rights in a. cqmpetent tribunal, and has’ had an adJudwatlon thereon,
they cannot, be agam drawn 1nto question with the same parties. He
has had his day:in court. . With the result he must content himself.
The public interests demand that there be an end .of litigation. The
libel must be dismissed. But as the defendant assented to the offer for
dlscontmuance, ‘without which it would .not have been granted, or this
action brought, the costs of the clerk and ‘marshal only will fall on libel-
ant. , ,

' . Tue Jesew W, Kwiaar o Taw Wu. R. McCaze,
(Dtst/rwt Court, B: D Pewnsul'uania.. J anuary 6, 1891.)

1. COLLISmN—:‘VESSELS Exp om—-(}nman or COURSE.
The libelint, passing down Chesapeake bay at mght south by eaet met respond-
 ent making north-norbh—west, the red lights of each appearing slightly off the port
. bow of the otuer.. The respondent turned: slightly east, and:the libelant, when
- from 800 t0 400 { ards off, also turned in the same direction, and collided. Held a8
libelant should have assumed when'so close to the respondent, that the latter had
iac:ic,;:nllgmdlmed himseif to t.he slmaﬁon, and should have held her course, ehe was
- n fau . . . .
2. 8aMe—DUTY ToO annnsn
“i"" 'The respondent fdiled to keep well off fromi the libelant, which, when about 800
. or 400 yards off, made an abrupt turn, causing the dlsappeara.uce of ‘her lights, It
did not appear From the steamer in which direction the change of course was made,
: “Held ‘respondént ifi fault for not stopping’or’ reversing, even if it Was ‘not '¢ertain
‘that stoppmg or»reversmg would have avoided the collision. - .

beelfor Dgnpnages for Golllsmn by theSchooner Jesse W nght agamst
the Steamer Wm,-R: Mc¢Cabe. ‘

- Jos. L. J’ull and Coulston 0'4' Driver, for hbelant. .

Flrmders & Pugh; for respondent, cited -on the duty of schooner to hold
her course sailing rule 22; The Allianca, 89 Fed. Rep, 476; The America,
37 Fed. Rep 813.. The change of course of schooner even if made at a
,eons1derable ﬂlstqnce was a, fault. The (’athamne V. ch]c'mson, 17 How.
170 .The 'vessel which ought to hold ‘her .course. must not embarrass
the vessel whose duty it is to keep away by a change of course. The
Tzzlmow, 103 U, s 299; The Virgmm, 24, Fed. Rep. 765-

r BUTLER, J As the. lxbe}ant passed down. the Chesapeake bay, at
night, June 25, 1889, on.a, ;voyage from Baltimore to-Norjolk, she en-
countered the respendentcoming up, from the latter, place to the former,
was run.into and sunk. . The respective courses of the vessels as_ they
came into view is, uncer;a,m . The libelant. states hers to have been south
by east, .and: the; respondent; says his was no:rth~nor;h-west. Each saw



