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the order overruling the: demurrer, so the case: can. be noticed for trial
at the June term of this court.

- Demurrer overruled, w1th leave to reply, if thought necessary, within
30 days. , S

UNITED StaTES v, ENGEMAN et"dt.‘ ‘

(Distmt C'O‘u/rt, E. D New York. Merch 28 , 1801.)

L COURTS—PROOEEDING TO - Com)mm Lmns FOR Ummn Sums—~annm Brouscat.
A proceeding to condemn lands for the use of the United States, under the pro-
visions of the act of congress of August 18, 1890, entitied “An act making appro-
E:‘iations for fortifications and other works of defense, ” ete., i8 properly brought

a distyict court of the United States.

2. EMINERT DOMAIN~-FOLLOWING STATE Pmo'rrom
“ In such proceeding the practice should be in substantidl conformity with the
p;'acttg:g pursued in the courts of the state when similar proceedings are there in-
stitu

AtLaw. On exceptlon to the’ Jurlsdlctlon.

The United States filed this petition in this court to condemn a part
of Plum island. The statute of the United States authorizing the con-
demnation was the act of August 18, 1890, in which was the provision
_that the proceedlngs were to be’ prosecuted «in accordance with the laws”
of the state in reference to similar proceedings. The law of New York
state is the general statute of 1890, (Sess. Laws 1890, p. 266,) the pro-
vision of which was as follows: “The proceeding shall be instituted by
the presentation of a petition by the plaintiff to the supreme court.” The
defendants excepted to the _]urlsdrctlon of this court, claiming that un-
der the words of the two statutes in question the petition must be pre-
gented to the supreme court of the state.

Thomas E. Pearsall, (R. D. Benedict, of counsel,) for defendant, -

Jesse Johmson, U, S Dist. Atty.

Benepicr, J.  This case comes before the court upon an exception to
the jurisdiction.. It is a proceeding in.the name of the United States to
condemn certain land for.the use of the United States, under a provision
of law contained in the act “for making appropriations for fortifications
and other works of defense, passed August 18, 1890.” This statute con-
tains the following provision: , :

. “Hereafter the secretary of war may cause proceedmgs to be mstltuted in
the name of the United States in' any court having jurisdietion of snch. pro-
ceedings, for the acquirement by condemnation of any land, or right pertain-
ing thereto, needed for the site, location, construction, or prosecution of works
for fortifications and coast defenses; such proceedings to be be prosecuted in
accordance with the laws relating to suits for condemnation of property ot
the states wherein the proceeding may be instituted.”

'Reported by Edward G. ~Benediet, Haq., of the New York bar,
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The contention on the part of the defendant is that the requirement in
this statute that the proceeding be prosecuted “in accordanee with the
laws relating to suits for the condemnation of property of the states
wherein the, proceeding may be instituted” makes it necessary that the
proceeding be conducted ‘under the statute of the state of New York,
(Laws 1890, c. 95,) and in the supreme court of the state. This con-
struction of the statuté would exclude the United States from its own'
courts, and make the acquisition of property for the fortifications and
coast defenses of the United States to depend upon the action of the state,
through the state tribunals. Such, in my opinion, was not the inten:
tion of the statute. All that was intended was to require that when pro-
ceedings for the condemnation of land for the fortifications and coast de-
fenses of the United States are taken in the courts of the United States
the practice in such ‘proceedings shall be in substantial conformity with
the practice pursued in the courts of the state when similar proceedings
are there instituted. This construction is confirmed by the provision in
this statute which authorizes the institution of such proceedings “in any
courts having jurisdiction of such proceedings.” ' If it had been intended
that the words “any courts” as here used should not include the courts
of the United States, such intention would have been manilested by ap-
propriate language. This view of the law makes it unnecessary to de-
termine whether the state court would have jurisdiction of a proceeding
like this when taken by the United States; proceedings taken for the
condemnation of real estate by virtue of the state statute of April 4, 1890,
being limited, by the words of the act, to cases where the petition is
filed by a corporation, a joint stock association, the state, and a political
division thereof, or a natural person.

The exception is overruled, and the defendants directed to answer in
five days.

Fiour Ciry Nar. BANk v. WECHSELBERG e al.
(Cireuit Court, E. D. Wisconsin. March 23, 1891.)

1. CORPORATIONS—STOCKHOLDERS' LIABILITY—PARTIES.

In an action to enforce the personal liability of stockholders, under Rev. St. Wis.
§ 1748, for a corporate obligation contracted when one-half the capital stock had
never been subscribed for, and 20 per cent. thereof had never been paid in, the com~
pany, though a proper, is not an indispensable, party.

3. BaME—AcCTION AT Law, .

The liability is primary %nd absolute, arising upon the creation of the obliga-
tion, and limited only by the debt contracted, and does not fall within the provision
of Rev. St. Wis. § 3224, that the court, “when necessary, " shall cause an account to
be taken of debts due o and from the corporation, shall appoint a receiver, etc., but
may be enforced by action at law. : ' .

3. SaME-—-PLEADING. L . .

A complaint in an action to enforce the .personal,liabili:y of stockholders, which

charges that defendants “were all of the stockholders” of the corporation, though
ossibly objegtionable, on a motion to make more definite and certain, will not be
eld demurrsble, as failing to charge that deféndants were stockholders.



