THE SHUBERT v. THE EINAR. 497

complaint was made, and the danger pointed out to him., As I have
some doubt, however, whether the libelant’s negligence did not also con-
tribute to the accident, and as it was not proved that any great perma-
nent disability will probably result, I allow the libelant $400, and costs.
The Max Morris, 137 U. 8. 1, 11 Sup. Ct. Rep. 29, 24 Fed. Rep. 860..

Tue SHUBERT ». THE EiNar aND THE IvANHOE.
Tee EINaR v. THE IVANHOE.!
(District Court, B. D. Pennsylvania. February 6, 1891.)

1. CornLigioN—-Tuvas AND Tows, : :

The tug Ivanhoe and tow Einar, psssing down the Delaware, met head on the tug
Brown and tow Shubert passing 1?, both tows being astern, on a windless night,
-a 8light fog near the water and tide flood: When the Ivanhoe sighted the Brown
she continued her course in silence for a few minutes, then turned eastward in si-

- lence. The Brown then went a-port, and blew one blast, which, being immediately
followed by a blast froiu the tug Argus, slightly below, coming up, was mistaken
by the Ivanhboe for a two-blast from the Argus. 'The Brown was then discovered
in front of ber bows. The Ivanhoe and Brown then ported, and the tows collided.

Held; as the Ivanhoe hdd not signaled the Brown before turning eastward, had
mistaken the whistles of the Brown and Argus, although the two had a different
sound, and the vessels were some distance apart, she had not kept a vigilant look-
out, and was in fault.© - . :

2. Same—NreireENce orF Tuve. . -

A tow having a pilot on board was brought by the negligence of her tug into col-
lision. ' Held, as a pilot’s duty was to control the tug as well as the tow, and as the
failure of the tug to take %roper precautions must have been observable from the
tow, the tow is equally liable with the tug. Following The Civilia, 103 U. 8. 699;
The Hart v. The Ivanhoe, 88 Fed. Rep. 765. - )

8. ADMIRALTY--ACTIONS ON DIFFERENT RI1GHTS.

A vessel brought an action against a vessel with which she had collided, and the
tu%, towing it, in one district, and against her own tug in another. Held a decree
holding the other vessel and her tow each equally liable should provide that the
amount recovered from her own tug be deducted from the amount awarded, and
that it should be drawn to secure a recovery from each of the amount the other
should fail to pay, and that it would take precedence of a decree in favor of the
other vessel against her tug.

In Admiralty. v :

Libel by William H. Sloan, master of the schooner William H. Shu-
bert, against the Einar and the tug Ivanhoe; and libel by Lauritz Olan-
sen, master of the bark Einar, against the schooner William H. Shubert
and the tug Ivanhoe. .

. Henry R. Edmunds, for the Shubert.
- John Q. Lane, for the Einar.
Coulston & Driver, for the Ivanhoe.

BurLer, J. On the night of March 21, 1890, as the schooner Shu-
bert was passing up the Delaware river, off Reedy island, towed astern

Reported by Mark Wilks Collet, Esq., of the Philadelphis bar.
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of the tug Brown, she encountered the bark Einar pasamg -down, towed
astern of the tug Ivanhoe.:: The:schoonér and bark came into colhsmn,
and each ‘was seriously damaged. : The former libeled the latter and the
tag at this port, and: the Brown in Delaware. The bark hbeled the
schivoner here)-and the'Brown in Delawate. : .

At the time of the accident the atmosphere was thlck near the water,
and the circumstances were such asto require an especially vigilant look-
out. There was virtually no wind, and each tow was depending entirely
on her tug for motive power. The tide was flood; notwithstanding the
conflict of testimony respecting this, the: concltision stated seems fully
warranted. The vessels were about.the center of the channel, and ap-
proaching so nearly “head on” as ‘to render a change of course neces-
sary to avoid, danger Here again the tqstgmony is pot harmonious, but
its decided Welght supports the conclusion stated. ‘That the tugs 8o un-
derstood the situation at the time, is clearly indicated. by the Ivanhoe’s
chanfte edstward, and the Brown’s signai. ‘4nd change also. -

Itis unnecessary to conslder the cha.rge agamst the Brown, she 1s not
here : AR
. Was'the, Iva;nhoe in fault? She is charged with remlsaneas in not main-
tammg & vigilant lookout;’ in°not signaling" the- Brown ‘wher the latter
first came into, view,.or at Jeabt before turning eastward;. and in failing
to-observe and Tespond to'the Brown’s first gighal.’ - In my judgment, the
téstimony sustains thé charge. Granting the truth,. of her allegation
against the Brown, it does not tend to excuse her conduet. ‘She saw
thie Brown befar the lattet’ sa,w her,~if ample tinie' to 'guard against
collision. In view of the situation ~~the- position of the: vessels and the
condition 'of “the ' atmosphetd, —it' was clearly her’ duty to announce
her presence by a proper signal. ., Instead- of doing this she continned
her’ course’ for several minutés in silence, and then' turned-eastward,
still 'without warning. - The situation called for extraordihary vigilance,
and she failed to observe'such’ as is’ ‘ordinary to vessels-mieeting in' the
night-time.. . She,was negligent, also, in failing to observe the Brown'’s first
signal. The distance between the Brown and the Argus 'was such, and
the difference in the tone of their whistles such, that properattention would
have avoided the mistaken supposmon (wh1ch she urges in excuse) that
thid signal,’as' well ‘as the next, ‘camnd’ fromi” the' latter vessel, and they
were'a “two-blast” from her Whi,stle 'The master’ exp]ams the cause of
the’ m1sappreheﬂsmn whién he shys'he “was not looking for a signal from
the Brown, in consequence of her posmon This, howiver, is not a valid
excuse. The situation was such as to'¥equire each vessel to observe the
other closely. The only other man on deck was e'Veh’less vigilant; ‘it is
doubtful whether he noted any of thé sighals, or even tnderstood the sit-
uation. Indeed, it may well be doubted whether he possessed suflicient
intelligence to qualify him for hi§ duty. " If thé 166kdat had been prop-
#ily vigilent, and the Brown’s first signal 6bserved anddbéyed, as it should
have been, the accident would have been avoided,., The master of the
tug testifies that if 16 had gone westiward' atthis t1me the coil,lswn would
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not-have occurred. I need not dwgll on thig branch of the case. Suffi-
cient has been sald to 1nd1cate my reasons for ﬁndmg the Ivanhoe in
fault. -

I am not Bure, hOWever, that she is not also blamable for turmng west-
Ward on receiving the Brown’s second signal instead of ‘reversing. Had
she reversed, and the Einar’s anchor been dropped at this time, it seems
quite probable thatthe aceident might still have been avoided. The tide
favored, this maneuver. It may be said the vessels were then in peril,
and a mistake at that time was therefore excusable. .The vessels werein
pretiy close proximity, but I, doubt whether there was such peril as
would excuse the mistake which I incline to believe was made.

Was the Einar in fault algo?. She had a pilot on iboard, who was in
control of her movements and also those of the tug, - Whlle it was the
tug’s. duty, inder the circumstances, to exercise proper care to avoid col-
lision, and to govern her own movements as to render it impossible, if
she.. could, it was nevertheless the pilot’s duty to see that she did this, by
interféring and. directing when she was remiss. The Brown’s and Shu-
bert’s. lights were seeq from the Einar as early, if not earlier, than. from
the Ivanhoe, and yet although the pilot saw, or should have seen, that
the latter was failing in all necessary precautions to avoid collision, he
did nothing whatever to control her movements. His testimony shows
why he did not. He left everything to her master, in seeming ignerance
of the fact that it was his duty to direct the navigation of the tug as well
as of the tow. Under:these circumstances; and in view of decision
in The Civilta, 103 U. 8. 699, the Einar, also, must be held respon-
sible for the collision. That case and -this are similar in their facts;
there, as here, the pilot was on board the tow and in command of both
vessels; in prmmple they are identical. There the tow was held liable
to damages because the pilot, who was-in general charge and aboard of
her, failed to discharge his duty. There, as hére, he failed to assume
command, leaving it to the ‘master of the tug . The court says:

© «Both vesgels are responsmle for the nav1gatlon as has already been stdated;

the ship Civilta because her pllot was in general charge, and the tug because
of the duty which rested on’her to act on her own respapsibility in the sit-
uation 'in which she was placéd.  The tug was in faull because she did not
of her -own: motion change her course; * * * and the ship because her
pilot, who had-eharge of both ship and tog, neglected to give necessary diree-
tions to the tng ‘when he saw, or should Lave séen, that no precautions were
taken to avoid the approaching dangel ” ‘ .

- This view wag adopted and followed in The Hart v. The Ivanhoe, 38
.Féd Rep..785."

It may: poss:b]y be diffieult to understand the _)ustlce of holdmv a’ves-
gel respongible for the neglect,of a pilot Whom the law pronounces com-
petent; am ylrtually compels her to ‘ernploy and trust with' her na\'lga—
tion. It ,1“00 late, however, to raise this question.

The Einar is charged: with fault, also, in failing to fo]low her tug I
am not satisfied this charge is well founded. She appears to have en-
deavored to follow, and it, seems. probable. she did as well as she could
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under the circumstances. The sudden changes of the tug were embar-
rassing. ‘ L ‘

The charge against the Shubert i8 not sustained. The only contribu-
tory negligence alleged is that she did not follow her tug, and this is I
think fully disproved. ‘ ‘

The Ivanhoe and the Einar must therefore bear the Shubert’s loss in
equal proportions,—first deducting from the loss such sum asthe Brown
may be adjudged responsible for and compelled to contribute if the Shu-
bert’s libel in Delaware is sustained. :

The Einar’s libel against the Shubert must be dismissed, for the rea-
sons already stated. Her libel against the Ivanhoe is sustained to the
extent of one-half her damages, arising from the joint fault of the Ivan-
hoe and herself. Satisfaction of the ‘decree in her favor must, however,
be postponed until the decree against her and the Ivanhoe in ‘favor of
the Shubert is satisfied. o o

- The decree in favor of «the Shubert will be drawn in conformity with
the rule established in The Alubama, 92 U.'S. 695, so as to secure a re-
covery from the other respondent of such part of one’s propaition of the
damages as he may fail to pay. * - URERELC

Tar SHUBERT v. THE BROWN.®

THE EINAR v. SAME.

[

(District Court, D. Delaware. Fobruary 14, 1891) .

1. CorristoN—Tues ANDp Tows—LiABILITY OF Tua. Coe

The tug Brown, towing the Shubert astern, passing up the 'Delaware, met the
tug Ivanhoe, towing astern the Einar, passing down, in a calm night, a mist hang-
ing over the water to the height 0f 10 or-15 feet. ' The:side lights of the vessels were
hidden, but the Brown had been steering by the high lights of the Ivanhoe, believ-
:ing them those at Finn’s point, and did not discover her mistake tintil, when
rounding to, to anchor, she qund herself close to the Ivanhoe, She then went ahead
full speed; hard a-port, blowing ope blast, which was answered by a tug further
down the river, both together-being mistaken by the Ivauhoe for a two-blast from
the Brown. '‘The Ivanhoe starboarded, but immediately changed her helm to avoid

a collisign between herself and the Brown, the tows colliding. - Held, as the Brown
was in fault for mistaking the high lights.of the Ivanhoe, in porting before she re-
ceived an answer from her, and in not sounding her fog signals, she was responsi-

ble for the damages to the Shubert.
2. SaME—Foa—MISTAKING SIGNALS. : o SR : o
The tug Ivanhoe, passing down the Delaware at least six miles an hour, in &
thickening fog, through a channel onse-fourth mile wide, and straight two miles
below and four miles above, and sounding no fog sighal, was towing the Einar,
which had a pilot on board. She met, nearly head on, the tug Brown passing up
with a tow. When close together the Brown sounded a!blast, which,being an-
swered by a tug below, was believed by the Ivanhoe to be a two-blast from the
Brown. Thé Ivanhoe starboarded without answering, gnd, seeing that a collision
was imminent, ported, the tows colliding. Held, as the Ivanhoe was in fault in not
giving fog signals, in not keeping off from the Brow;k and in changing course
without answering the signals, and by her negligence had contributed to the collis-
fou, and as the duty of the pilot was to control both tow and’ tug, the Einar could

not recover from the Brown,

'Reported by Mark ‘Wilks Collet, Esq., of the Philadelphia bat:



