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tact with a poisonous. substance,” that fact may-be shown under a sim-
ple denial of the averment that death resulted solely from acecident.

‘The demurrer is sustained in all of the respects heretofore indicated,

but with leave. to amend within three days. .
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Birp'o. McCrLErLAND SitMpr & Prrzer Brick Manui'd Co. et al.

L. (Ctrewts Cowrty W. D. Missouri, W. D. March, 1891.)
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WRITS~BERVIOE BY PUBLIOATION—AFFIDAVIT—~TAX-TITLE. - s
In an action to enforce a tax-bill for a street assessment, where service was made
'on défendant by publication, the fact thatthe affidavit for publication was made by
& third: person, without disclosing whether he was agent or attorney for plaintiff,
does not invalidate a judgment in plaintiff’s favor, nor affect the title of the pur-
- chaser'at the sale. ‘ ‘ v v
Tax-TitLr—JopeMENT—CLERICAL ERRORS, : . o
. 'Where four separate suits on four separate tax-bills under the same, %rading con-
tract Were simultaneously brought against defendant, a clerical error by the clerk

- of thé:court in transposing- the court numbers in two of the cases on: entering judg:

8

4

ment, 80 that they do not, correspond with the numbers given.in the orders and
proofs of publication, dobs not invalidate the judgment, -
SAME~-ACKNOWLEDGMENT OF DEED. ' -~ S . ‘ )
A tazg-deed showed on its face that the judgment ordering the sale was rendered
in, and the execution issued out of, the special law and equity court of Jackson
‘county, Mo.. The act creating this court makes the clerk of the cireuit court of that
county ex:officio clerk of the special court. .Held, that a certificate of acknowledg-
ment of the deed, wherein the officer taking it described himself as “clerk of the
circuit-court and ex officio clerk of the special law and equity court, ” and which
then recited that during a-session of “the court aforesaid” the sheriff acknowl-
edged the deed, would bepresumed to haye been talen in the special court, as there
was no necessity for the.certiflcate to have recited -anything about the clerk’s be-
ing ex officio clerk of that court had the acknowledgment been taken in the circuit
court. . Y
BaMEe. )
Gen. 8t. Mo. 1865, ¢. 160, § 55, requires deeds of land sold-at: judicial sales to be
acknowledged before the “clerk of the cirenit court” of the.county in which the
land is situated. ' Held, that Laws Mo. 1878. pp. 195, 197, which created the special
law and equity court of Jackson county, and which designated the places at which
land should be sold under execution issued out of that court, and which provided
that such sales should be governed by the general statutes regulating execution
sales, conferred on the special court jurisdiction and control over such proceedings
from the rendition of judgment to its consummation by execution, sale, and deed;
and that, io view of the fact that sheriff’s deeds, involving a large amount of prop-
erty sold, during a period of 15 years, under judgments of the special court, have
been constantly acknowledged before the clerk of that court, a tax-deed, so acknowl-
edged, will not'be held void because of the failure to take the acknowledgment be-
fore the clerk of the circuit court. Explaining Mers v. Bell, 45 Mo. 833, and Lynde
v. Williams, 68 Mo. 360,

At Law.’

o

L. F. Bird, pro se. - _ .
C. 0. Tichenor ‘and‘ Chase & Powell, for defendants.

PHILIPS, J. This is an action of eje_ctmexit‘ to recover possession of

{ 28 in block 8 of Old Town, in Kansag City, Mo.. . HenryWelland is

tae common source of title. - Plaintiff’s title comes by mesne conveyances
under said I;I_‘enry}Welland.w .The admitted valye of the property is about
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$6,000, and is occupied by the said manufacturing company as a brick-'
yard and has been so-occupied and used by them since the early part
of 1882.

The first deed under which the defendants claim title is predlcated of
a judgment rendered in the special law and equity court of Jackson
county against the said Welland for the enforcement of a lien against
said lot on a tax-bill for grading a street. Judgment was rendered Sep-
tember 24, 1873, and at the sale thereof Thomas Tackett became the
purchaser, and received a deed in form therefor from the sheriff on June
6, 1874. Service in said action was obtained by order of publication
against the defendant Welland on the ground of non-residence. Qbjec-
tion is made to the sufficiency of the affidavit on which the order of pub-
lication was made. The affidavit was made by James Gibson, without
disclosing whether he was attorney or agent for plaintiff, or stating other
special matter qualifying him to make the affidavit for plaintiff, = This
is claimed by plaintiff to invalidate the affidavit. It is sufficient to say
that a similar objection, and under a similar statute, authorizing orders
of publication, was overruled by the supreme court of the state in Gilke--
son v. Knight, 71 Mo. 403, and reaﬂirmed in Johnson v. Gilkeson, 81
Mo. 55.

It is next objected to this deed that there is a fatal variance between
the deed and the property described in the order of publication and in
the judgment. The record shows that on June 4, 1873, said Tackett
instituted four suits in said court against said Welland on four separate
tax-bills against four separate lots, alleged to be owned by defendant,
and brought under the same grading contract. These cases in the or-
ders of publication were numbered, consecutively, 184, 185, 186, and
187.. The publication as to ot 28 in: block 3 was numbered 186, in
which the amount of tax-bill sued on was $8.26. The record shows that
on the 3d day of September, 1873, proof of publication was made in all
those cases separately, and on the 24th of said month separate judg-
ments were rendered in the four cases. .From some cause, evidently a
mere clerical error of the clerk, the numbers of the cases as entered in
the judgment against lot 28, block 8, was numbered 187, instead of 186,
ag in the order of publication. Does this discrepancy invalidate the
judgment? The number given the case is a mere device of the clerk as
a convenient means of tracing the case. It is not part of the judgruent
any more that the number of a municipal -bond or other negotiable in-
strument is a part of the hond or note. Wylic v. Railway Co., 41 Fed.
Rep. 625, loc. ¢it. Viewed as a means of identification, taking the whole
record together, it is hardly possible that a person of ordinary prudence
or observation would be misled by this variance. Separate orders of:
publication and proofs of publication were made in the cases. In con-
templation of law, the defendant was in court when the judgment was
rendered. Judgmentswere likewise rendered on the same day'in all the
cases. It-is perfectly apparent on the face of the whole record that the
numbers 186 ‘and '187 were accidently transposed, as the judgment in
186 is against the same 1ot.267, and for the same debt as in the order
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of publication in 187; and the Judgment in 187 is against the same lot,
(28,)and for the same debt as in the order of publication in 186. This
mere clerical error does not affect the judgment of foreclosure against
lot 28.

A more serious obJectlon to this deed arises on the uncertamty of the
acknowledgment, which is as follows: :

“State oft Missourt, Jackson County—ss.: I, Wallace Laws, clerk of the
circuit court and ew officio clerk of the special law and equity court within
and for the county aforesaid, do hereby certify that C. B. L. Boothe, sheriff
of Jackson county, whose name is subscribed to the foregoing deed as maker
thereof, this day, and during the session of the court aforesaid, personally ap-
peared in open court, and acknowledged the same to be his voluntary act and
deed for the uses and purposes therein expressed, as is shown by the records
of said court,” etc. :

It is not easy for the court to say from this certificate in which of the
two named courts the acknowledgment was made. The officer taking
the certificate deseribed himself as clerk of two courts, and then recites
that “during a session of the court aforesaid personally appeared in open
court.” Two courts are first named, and the expression, “the court afore-
said,” applies to only one court. The certificate of acknowledgment is
essential to the validity of a sheriff’s- deed under the state statute, and
it has been repeatedly held that the imperfection of the certificate, which
is of substance, cannot be helped by any extraneous evidence,—not even
by the aid of the record of the court in which the acknowledgment was
taken. Samuels v. Shelton, 48 Mo. 444; McClure v. McClurg, 53 Mo.
173. While this is true, there is another rule for ascertaining the appli-
cation of the language of such certificate, and this is, reference may be
had to the entire instrument, It is permissible to look at the deed itself
in order to ascertain the import of the terms of the certificate. Samuels
v. Shelton, supra, 448. By reference to the deed in this case it appears
from its recitations that the judgment was rendered in, and the execu-
tion issued from, the special law and equity court of Jackson county.
By reference to the act creating this court we find that the clerk of the
circuit court of Jackson county was made ex officio clerk of the special
law and equity court. If the deed had been acknowledged in the circuit
court, there would have been no occasion for the certificate to have re-
cited anything about the clerk being ex officio clerk of the law and equity
‘eourt. So that it is most reasonable to infer from the whole record of
the deed and the certificate that by the use of the words “and ez officio
clerk of the special law and equity court” the clear intendment is that
the acknowledgiment was taken in the latter court, and this corresponds
with the real fact.

The objection then is- made that such deed could only have been ac-:
knowledged in the circuit court of Jackson county. . This objection is
formidable, in .view of the holding of the supreme court of the state on
parallel statutes. The general statute then in force, (section 55, c. 160,
Gen. St. 1865,) and which is yet the law, required that “every officer
executing any deed for lands,” ete., “sold under execution, shall ac-
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knowledge the same before the circuit court of the county in which the
estate is situated.” Section 56 provided “that the clerk of such court
shall indorse upon such deed a certificate of the acknowledgment or
proof, with the names of the parties to the deed, and the description of
the property thereby conveyed.” - This statute covers all execution sales
of real estate, and, of consequence, applies to sales under judgments of
the special law and equity court, unless some other statute excepted
deeds made on execution sales under its judgments from the operation
of the general statute. The act (Laws Mo. 1873, p. 195) creating such
special court contains no such exception. While it conferred jurisdic-
tion on this court over the subject-matter of the special tax suits, to ren-
der judgments and enforce them by sales, there was no provision made
for such sales being conducted at said court. To remedy this defect the
legislature afterwards passed a supplementary act, (Id. p. 197,) which
provided in section 2 that—

“All sales of real estate made under or by anthority of an execntion or ex-
ecutions, issuing under any judgment of said court, shall be made at Kansas
City upon all executions issuing at that city; and, upon all executions issu-
ing upon all judgments rendered at Independence, such sale shall be made at
the court-house:door at Independence, during the session of said court at In-
dependence, and- in all respects shall be governed by the general statutes
regulating sales under execution.”

There is contained in this section no express provision respecting the
acknowledgment of the deed. But it certainly was the intention of the
legislature by this supplemental act to place judgments, execution, and
sales thereunder on the same footing with like proceedings in the circuit
court, and to confer on the special court jurisdiction and control over
such proceedings; from the rendition of judgment to its consummation
by process of execution, sale, and deed. - There would be little question
in my mind that such was its effect but for the holdings of the supréme
court of the state on a somewhat parallel statute. In Mers v. Bell, 45
Mo. 333, the case was that the legislature had created the common pleas
of Cass county, with jurisdiction to render judgments binding real estate;
and providing that such judgments should have like effect as judgments
of the ¢ircuit court, and should be proceeded upon to execution and sale
in the same manner as prescribed by law for judgments in the dircuit
court. It was held that, as there was no provision in the act au-
thorizing sales under executions issued therefrom to be conducted at-and
during the session of the common pleas court, the sale should conform
to the general provisions of the statute at large regulating judicial sales,
which required that they should be conducted at and during the sitting
of the circuit court of the county in which the real estate is situated.
This case was followed in' Lynde v. Williams, 68 Mo. 360.  In that case
the sale was madeé under judgment réndered-in the probate court of Linn
county. The act creating said probate court provided, in the sikth
gection, that “all sales on executions shall be governed and conducted in
like manner as sales are now or may hereafter be in the circuit court in
this state.” It was again held that this act did not authorize sales un-
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Jey gxpcutmns .otherwise than as.prescribed by the general law. This
bolding.is the more pronounced in view of the fact that the seventh sec-
tion, .of the|agt autharized  the gheriff to make the acknowledgment of
deeds under execution sales before.said probate court.

‘It is apparent from the language of the learned. ]udge who wrote this
last opinion that his conclusion was somewhat constrained by that reached
in, Mers.v. Bell, supra; and it is to, be observed in.the Mers Cuse that
Judge WaeNER was led. somewhat_ to the conclusion reached by him by
seagon of the fact that: as circuit .courts in the country districts of the
state,.as then conducted, attracted, to their sessions large numbers of
people, and it was generally expected that such occagions would secure a
larger number of bidders, it must have been in the mind of the legisla-
ture that such sales should not be conducted at other town than the
countyseat, as in the case of the common pleas court of Cass county, as
the town of Pleasant Hill, where the common pleas court sat, was near
the line of the county, and remote from the county-seat. This reason
could' hg,ve no application to the case under consideration, because it is
& well-known public fact that the sessions of the special law and equity
court of - Jackson county, were held in the same court-house as the cir-
cuit court, and it was also a court of as much, if not more, public at-
tendance then the circuit dourt. It is'also a fact of such publicity that
this court, sitting within the same city as that of the special law and
equity court, should .take notice of it that sales under judgments ren-
dered in said court were pot only conducted while it was in session, but
that desds. made by the sheriff on such sales were acknowledged before
that court; that a large amount of property was thus sold and conveyed,
and the validity of these.titles, extending over a period of 15 years, has
stood unchallenged, so far as litigation in respect to such acknowledg-
ments is concerned... Under such condition of affairs, it seems to me
that to, now hold such acknowledgments to be void upon so technical
ground. as that applied by the supreme court in the cases above consid-
ered would be mast hurtiul to the public interests, in disturbing titles to
real estate. which have long. reposed, and the values of which in the prog-
ress and. growth .of the city have so materially enhanced. We must
therefore deeline jn -this. cage to follow what might seem to be the logic
of the. holdings of Lhe state supreme court on equivalent statutes under
different condmons, on. grounds of public.policy and Judu,lal conserva-
tism,. ,

- As It fnllows that the deed under the tax-sale in questmn is. valid, it
is unnecessary to express any opinion as to the validity of the subsequent
proceedmgs under. the tax-sales and the deeds made thereon, as the ef-
fect of,ithe deed under the special judgment enfor¢ing the lien of the
gradmg tax swept away the titles undér which the plaintiff claims. - It
results, thax. the issues are fqund for the defendant. Judgment accord-
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In 're BUOCIABELLO et al.

(Oi/rcuit Cowrt, S D. New York. Febmary 28 1891)

Iumemmox -LANDING OF Iumqn.mfrs—Pownns oF Conm:crron : )
The regulation of the secretary of the treasury declares that the superintendent‘

of immigration at the port of New York shall examine into the condition of pas-i
sengers arriving at that port, and report to the collector whether any person is within

the prohibition of Act Cong. Feb. 26, 1885. Act Cong. Feb. 23, 1887, amending the
actof 1885, provides that if, on such examination by the supermtendent any person
shall be found within the prohibxtion of the act, and the same is reported to the col-
lector, such person shall not be permitted to Tand. Held, that such power of deter-
mination is vested in the superintendent of mmlgratlon. and not in the collector.

At Law.

Robert D. Benedict, for petitioners.

Edward Mitchell, U. 8. Dist. Atty o and John 0 Mott Asst U S. Dlst
Atty . for collector. , :

WALLACE J Under the regulatlons of the secretary of the treasurx of
the date of Apnl 15,1890, the duty is devolved upon the superintend-
ent of immigration at the port of New York, or the officers assigned and
employed undér his supervision, to examine into the condition of passen-
gers arriving at that port,.and report to'the collector in writing w héther
in such examination there has been found auy person included in'the
prohibition of the act of congress of February 26 1885, as amended Feb-
ruary 28, 1887: - Section 6 of the amendatory. act of February 23,1887,
declares “that if in puch examination theré shall be found any ‘person jn-
cluded in the proh1b1tlon of the act, and the same.is reported in writing
to the ¢ollector, such person shall not be permitted to land: ~ Undoubt-
edly, under the powers conferred upon the secretary of the. treasury by
sections 6 and 7 of the amendatory act, the power of determination might
have been conferred by the secretary’ of the treasury upon the collector.
But by the regulations it has hot been conferred upon the collector, and
devolves upon the superintendent of immigration, or the officers acting
under his'Bupervision, - Consequently, the collector has no judicial func-
tions, and is not called upon to decide whether any passenger belongs to
any one of the prohibited classes. It follows that, if there was any com-
petent evidence to justify a réport by the supermtendent of immigration
or the acting superintendent that the petitioners migrated under a con-
tract to perform labor or service, the decision of the superintendent or of
his assistant is conclusive. This court cannot undertake to weigh.con-
flicting evidenice for the purpose of ascertaining whether a correct con:
clusion wag'rediched. If the only evidénce of a contract with the peti-
tioners were thdt contained in the letter from Nicola Grilli-to Alberico
Seraﬁno, and the letter from Serafino to Barsotti,; I should hold; without
tiny hesitation, that it did not appear that the petitioners camie- here an-
der a prekus contraet. - But the affidavits made by the emigrants may
justify the conclusioti-that the letter had been written to Serafino by Bar-
sotti, pronmising t& employ ther at specified wages per diem, and in: that



