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is rendered against it and the partners individually. This is the estab-
lished practice in Louisiana. In rendering judgments in this court in
suits where the partnership is joined as a defendant with the real ob-
ligors, we see no objection to following the usual form established and
followed in the state practice. The effect' of this is precisely what is pro-
duced by a judgment against the members of a partnership in the com-
mon-law states; it characterizes the judgment as being rendered upon a
partnership obligation, and affects the partnership property as well as the
individual property of the partners. Certainly the naming of the part-
nership as a defendfl,nt, even if such partnership is not a distinct party
defendant capable of standing in judgment, cannot defeat the jurisdic-
tion of the court which exists over the other defendants. The question
in this case is therefore reduced to the single inquiry whether Solomon
Meyer is a necessary party to the maintenance of this suit. This precise
question, we understand, is decided in the negative by the supreme court
in Breedlove v. Nicolet, 7 Pet. 413, where it was held that, on an obliga-
tion of a commercial partnership domiciled in Louisiana, two partners
residing in Louisiana might be sued without joining the third partner,
not residing in said state. See, also, Rev. St. U. S. § 737. The facts
as set forth in the exception on file we find to be true as pleaded, but for
the reasons aforesaid we are of opinion that the exception should be over-
ruled, and it is so ordered.

FINANCE Co. OF PENNSYLVANIA et al. v. CHARLESTON, C. & C. R. Co.

(O'£rcwtt Oourt, D. South OaroUna. February 25, 1891.)

RECEIVER-ApPOINTMENT.
In proceedings for the appointment of a receiver of an -insolvent railroad com-

pany. one who is a party to or counsel in the cause, or who has been an officer of
the company, will not be made the permanent receivel',

In Equity.
Samuel Imd and J. N. Nathana, for complainants.
Newman Erb, Mitchell Smith, Smythe Lee, and G. W. McCormack,

for defendants. -

BOND, J.This is a motion for the appointment of a permanent re-
ceiver for the'defendant railroad company. At the outset, upon the fil-
ing of the bill, it was absolutely necessary, in the interest of the credit-
'OrB and mortgagees of the defendant company, to appoint a receiver im-
mediately. The railroad extended over three states, and passed through
several counties in each, where courts were in existence, having jurisdic-
tion to adjudicate claims arising within their territorial limits. Mani-
festly, it was of the utmost importance that the controlof the line should
be in one place ltnd under one jurisdiction. ' Endless con:fusion would



FINANCE 00. ". CHARLESTON, C. d; ,C. R. CO. 437

otherwise have arisen. Questions of priority of liens, 'and of the rights
of different parties, could be thus uniformly determined, and while the
sale of the road as an entirety, if the result of the litigation should result
in a sale, might produce a fund for distribution among creditors, the
sale of so much of it as the courts of the state had within their respective
jurisdictions would result in failure. The appointment of the temporary
receiver was made at the suggestion of whose counE'el he
was, because he was a person well known to the court as a lawyer of
great ability and of unquestioned integrity,and his conduct of affairs
since his appointment has justified in the higheRt degree the confidence
of both the complainants and the court. But it has been the uniform
practice in tbis circuit to appoint no one receiver of a railroad corpora-
tion who has been one of its officers, or who had anything to do with
its control prior to its insolvency. It has always been thought that
while the insolvency of the company might have been caused by mis-
fortune, and by no default of its direction, nevertheless those who were
about to lose their property, or had it placed in jeopardy, were entitled,
in all reason and fairness, to a new management, though perhaps not a
better one. In the one case, there is some hope; in the other, there
can be expected but the former result. Now, where we have the names
Qf three persons suggested to us by parties in interest, for appointment
as permanent receiver, we think, while we have the highest respect
for Mr. Dickinson, he ought not to be made permanent receiver, be-

he was a director in the road, and is a party to the suit. And
though, if it were left to us to do as our inclinations lead us, we would
·continue Mr. Lord as receiver, we think that, as he is counsel for the
.complainants, andean see, from what is already disclosed in the cause,.
that there are bitter conflicting interests, all parties will have a sense of
fairness in the conduct of the receivership if a person entirely disinter-
-Elsted be appointed. We are sure this will be seen at once by Mr. Lord,
who was recommended to the court by all the complainants, some of
whom now object to his appointment as permanent receiver. From
the report filed by the temporary receiver it is apparent that the railroad
is in a most wretched condition. It appears that it is positively dan-
gerous to run it. To put it in anything like the condition it ought to
be to transport passengers safely will cost more than $100,00Q. The
receiver has no funds for that purpose,even if it was the duty of the
court to repair mortgaged railroads; he is not likely to have, for the
running expenses exceed largely the receipts. One justification a court
has in holding possession of a railroad without a sale, after the case is
matured, is the hope that the unsecured creditors may possibly get some
return for their labor or property. Here there is no cheerful ray of hope.
The receivership must be a short one. There must be a speedy sale,
.and those who are secured by the mortgage, which these proceedings
seek to foreclose, must take their security after payment of. prior liens,
if there be any' such, and do the best they' can with it. Under these
.circumstances, we have thought it best. to select the third person named
to: us as receiver, Mr: D. H. Chamberlain, now the receiver of the South
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withwhioh the Charleston, Cincinnati & Chicago Hail-
road oonneots, and ali order will be passed aooordingly.Unless in cases
of imperative necessity,no person will be appointed receiver of a rail-
roadeompany who is a party to or of oounsel in the cause, or who has
been an officer in, orah official of, the insolvent

Sns:ONXON, J., concurs.

CAREY et al. 17. HOUSTON & T. C. Ry. Co. et al.

(Oircuit Oown, E. D. Texas. March,1891.)

L &ILJtOAD CoIlfPANIES-INSOLVENOT-,RIGHTS OP STOCKHOLDERS.
An, !I11s01vent railroad company bad issued several series of mortgBg'e bonds,

some of which mortgages covered all of its property, alld others only part. The
principal of some of the mortgages was due, and the company had defaulted on
the inteJreSt on all of them.. In addition, it had a large floating debt, running into
millions. There was no fair possibility of its being able to pay the accrued inter.
est on the bonds and the floating debt without a sale of all Its properties. Held,

all the mortgages, entered by consent of the creditors,
not lle "et aside at the suit of some of the stockllolders on the ground that

the 'principal of some ot the mortgageswas not yet due, as it was to the interest of
tbe railroad company that the rights of all the mortgage bondholders should be
outolfto enable the company to elfect Ilo' reorganization which would secure and
extend' its bonded and reduce the rate of interest thereon, and provide the
. J\ecessai'y means to BaT4sfy the floating debt;

S. . .
A prdposed reorganization of the company, to be elfected In connection with the

foreclosure sale, by which the bonded indebtedness Is refunded on longer time
!Uldat reduced intel'est,and which allows each stockholder to retain his stock on
the payment Of his pro rata share of the lioating debt, is not a fraud on the stock-
holders, and will not be enjoined at the Buit of some of them, who do not suggest
any.othermethod by whicll the financial embarrassments of the company call be
met. .

In 'Equity.
Bill by S. the Houston & Texas Central

Railway and others. Complainant· alleged that they were stockholders
in defendant railroad company, and that the latter had issued se\'eral
series of bonds, secured by distinot m'ortgages on its property. Some of
these mortgages covered all its property, and some only part. Most of
the bonds were owned by the Farmers' Loan & Trus't Company and by
the Southern Development Company, in which C. P. Huntington was a
large stockholder, and by the Southern Paoific Railroad Company, of
which Huntington is The bill alleged:
"(5) That il1nooe of thesilid several, mortgages is it provided that the fail-

ure to pay interest upon any onhe boilds shall be takt'll to precipitate the
turity of the principal,nor do they prl!lvidefor or permit the sale of the said
railway priortothe maturity ·of the pl'incipaI of the bonds referred to in the

either of them.
, "«(j) That the main lIne.first said billNo. 198 was.
founded and based, provided by its terms that, if default be made in the pay-
ment of interest which should become.dul;! :upon the said bonds, the trustees,
at the request of any bondholder, were requfred to make a demand in writing


