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. (District Court, N. D. 'New York. March, 1891.)

mn;eons—Dvmame Rnwsn—-—Lmus—Onnnns.

Act Cong. June 29, 1888, “to prevent m]urious deposits in the harbor and adja-
cent. wa.ters of New York city,” declares that “the placing, discharging, or depos-
iting." * *.% of refuse,dirt, * * * orany ofher matter of any kind, * *
in the tidel waters of the ‘harbor of New York ot its adjacent or tmbutary waters,
or in those 6f Long Island sound, within'the limits which shall be prescribed by
the supervisor of the harber, is. hereby strictly: forb;dden ” The supervisor made
an order t,ha.t the depositing of such réfuse, etc., “must take place east of meridian
78° 55’ B6™ W, (which passes through the Scotland light-ship) and south of parallel
40° 81’ N.». Held, that the order must be so construed as to allow dumping at all
points east of the named meridian, or south of the named parallel, and not to con-
fine it to points that a.re both east of the memdian and south of the parallel,

o

“In Admlralty

These are libels filed by the United States, under the act of June 29,
1888, (25 St. at Large, ‘209 ,) to recover penaltles for dumping mud,
dredglngs ete., into the waters of the Hudson river. The first section
of the act provides “that the placing, discharging or depositing, by any
process or in any manner, of refuse, dirt, ashes, cmders, mud, sand,
dredgings, sludge, acid, or any other matter of any kind, other than
that flowing from streets, sewers, and passing therefrom ina ]1qu1d state,
in the tidal watets of the harbor of New York, or its adjacent or tribu-
tary waters, or in those of Long Island sound, within the limits which
shall be prescribed by the supervisor of the harbor, is hereby strictly
forbidden.” Violations of this section are made misdemeanors punisha-
ble by 1mprlsonment or a fine of not less than $250 or more than
$2,500. The supervisor of the harbor appointed under this act issued
the following order pursuant to the provisions of the first section:

“The deposit of refuse, dirt, ashes, cinders, mud, sand, dredgings, sludge,
acid, or matter of any kind, other than that flowing from streets or sewers,
and passing therefrom in a liquid state, must take place east of meridian 73°
557 56" W., gvhlch passes through the Scotla.nd light-ship, ) and south of par-
allel 40° 817 .

The pomt where the parallel and the merldlan intersect is some three
miles south of Coney island and five miles east of Sandy Hook. 1In the
summer of 1890 the tugs.in question were engaged in towing mud-scows
loaded with dredgings, taken from the channel of the Hudson river, to a
point near Stone House.dock, which is opposite New Baltimore and a
few miles south of Albany. The point where the scows discharged their
loads was about 8 miles east of meridian 78° 58’ 56” W., and about 125
miles north of parallel 40° 31' N. The work was done under the aus-
pices of the state of New York, with the design of improving the navi-
gation of the river. The mud taken from the channel was deposited in
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shoal water near the river bank and about a quarter of a mile from the
channel waters, at & point designated by the superintendent of public
works of the state of . New York. The waters.of the Hudson river rise
and fall with the tide as far north as the state dam at Troy.

FPrank G. Ferguson, Asst. Dist. Atty,

W. Frothingham, for claimants.

CoxE, J., (after stating the facts as above.) The intention of congress in
passing the act of June 29, 1888, is clearly expressed in its title. Itis
“An act to prevent injurious deposits within the harbor and adjacent waters
of New York city,” ete. Deposits which do not injuriously affect the
harbor are not prohibited by the act. It was the harbor that the law-
makers had in view; it was the harbor that they sought to protect.
Recognizing the fact that the usefulness of the harbor would be destroyed
if its approaches were obstructed, the act is careful to designate all waters
adJacent or tributary to the harbor, whére the dumping of deposits can,
in any manner, affect it mjunously Tt will be observed, however, that
dumpmg is not forbidden in all parts of the enumerated waters, but only
in such-parts of these waters as  “within the limits which shall be pre-
scribed by the supervisor of the harbor.” It can hardly be presumed
that congress intended, under pretense of protecting the harbor of New
York, to require refuse taken from the harbors of Stonington or New
London, for instance, to be towed through the sound and dumped far
out at sea. Improvements at Albany and Troy and in the harbors of
ports aleng-the sound will have to cease if dredgings taken therefrom are
to be towed several hundred miles and' damped at a designated point-in
the Atlantic ocean. Clearly congress did not intend to weigh down a
law, having a single object to accomplish, with condltlons 80 expensive,
onerous and useless.

The purpese of the act is to prevent. dumpmg where it will injure the
harbor and ‘to prevent it nowhere else.’  To insure this result the super-
visor, taking the waters enumerated in the act as the theater of his op-
erations, is required to draw protecting lines around the harbor. When
these lines are fixed the act becomes operative. Within them is the
harbor of New York and such waters as are necessary. for the protection
of the harbor.  Within these limits, says the act, no dumping shall be
done, without them it'is not prohibited. The supervisor had no power
to issue his-ukase commandmg that all dumping shall bé done within lim-
its fixed by him far out in the Atlantic; limits whiclf include waters not
mentioned in.the act. - What the supervisor did do was to direct that
the deposit of tefuse, dirt, etc:, “must take place east of the meridian
73° 55’ 56” W., and: south of parallel 40° 31’ N.” The libelant insists
that this order means that the dumping must not only be east of the
meridian, but it must also be south df the parallel, and that under the
provisions of the act the supervisor had authority to make such an or-
der. The claimants, on the contrary, argue—First, that the order is
void for 1ndeﬁn1teness, second, that the libelant’s construction is inad-
missible under the act; and, thu"d that if sustained at all the order must



282 ' FEDERAL ‘REPORTER, vol. 45.

be ‘construed as fixing, within the.désignated meridian and parallel, the
limits, beybnd which, ut all points, both on the east and south, refuse
miay:be deposited. - The situation cin best be. ullﬁsbrated by the follow-
ing diagram showing these opposmg theones. :
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The libelant contends that dumping must all take place within the
angle represented: by the dotted lines. ' The claimants cortend that, if
the supervisor’s order can be upheld at all, it must be construed to pro-
hibit dumping within the angle formed by the plain black lines. If
the libelant’s theory is correct, the supervisor possessed the power to fix
upon any point in the ocean where a meridian and parallel intersect,
and command every person from Coney island to Troy and from Staten
island to Montauk point, under pain of imprisonment, to deposit refuse
material at the vertex, or somewhere within the ever-widening lines, of
the angle thus formed--an angle which necessarily inéludes a large part
of the Atlantic ocean in no way referred to in the act.” Under such a
constriiction’a contractor engaged in improving the harbor of Stoning,
ton, Conn., who should dump dredgings in the Atlantic 500 miles
east of Boston would be'liable to the penalties of the act, because
the dumping would take place north of the parallel If the power to
deslgnate an area where refuse must be deposited is once conceded, the
supervisor could have named a dumping ground 10, 20, or 30 m1les
from New York, with as much propriety as the one he did name. Ttis
thought that a construction which leads to such absurd results, especlally
in a penal statute, is out of the questlon In order to reach it it is nec-
essary to reverse the plain meaning of the first section and substitute the
word “without” for the word “within.” If this section made it a mis-
demeanor to deposit dirt, etc., without (outside of) the limits fixed by the
supervisor, the contention of the libelant would be more plausible. The
supervisor was not authorized to say where the dumping should be done,
but only where it should not be done. The remaining question is, has
he done s0? When read alone his order certainly bears the construc-
tion put upon it by the libelant, but, as such a construction renders it
utterly void, it remains to be seen whether, when considered in connec-
tion with the act, an interpretation can be placed upon it which ren-
ders it operative. Though most infelicitously expressed, it is thought
that the order can be construed to mean that the deposit of refuse ma-
terial may take place at any point east of the meridian or at any point
south of the parallel. In other words, that no dumping is permitted
within the angle formed by the plain black lines as shown on the above
disgram,

The decision of the circuit court in the case of The Sadie, 41 Fed. Rep.
896, does not conflict with these views. The point now under discus-
sion was not considered in that case for the reason that it was not pre-
tended that the dumping took place east of the meridian. Although
there are expressions in the opinion which appear to uphold the conten-
tion of the libelant, the following language indicates that the court con-
strued the supervisor’s order as fixing limits coincident with the north-
westerly angle as indicated on the above diagram. Says the opinion,
at page 399:

“In the next place, it is to be noted that, under the statute, it is not the
supervisor of the harbor who is to prohibit dumping, ete., in the tidal waters
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named 'in.the act. - The act itself prohibits such dumping ¢ within the limits
which shall 'be prescribed” by that officer, These limits which he is to pre-
scribe are the lines or boundaries on one side and the other of which, respect-
ively, such material may and may not be dumped.. The order made by him
designates two lines, raniiing, one north and the other west, from a pomt at
the intersection of the meridian 73° 55’ 56 W. and the parallel 40° 31"’ N
To the east and south of these lines it is expressly stated that the deposit ot‘
refuse material (repeating the phraseology of the first section) must take
place. Why these lines are not thus made the limits of dumping within the
meaning of the act I am at a loss to conceive. . Up to them all material is to
be deposited; beyond them it is not to be deposited. - The limits being thus
fixed, the first section becomes operative, and persons or vessels depositing
such material within these lines, upon the waters enumerated in the act, be-
come liable to the penalties prescribed theleby ” ‘

The italics do not appear in the opinion and are introduced to em-
phasize the point in question.

It seems quite clear that if the circuit court intended to sanction the
theory that the supervisor had power to designate a dumping ground
and make a criminal of every person depositing refuse material elsewhere,
it would have described the south-easterly angle as above shown—an
angle formed by two lines running, one south and the other east from the
point of intersection—instead of using the language above quoted. As
the tugs were not engaged in dumping within the limits prescribed by
the supervisor, it follows that the libels must be dismissed.
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MugrrAY v. Buugsep Min. Co., Limited.

(Circuit Court, D. Montana: February 4,180L.)

JurispicTioN oF Cirouir CoURT.

A case in which the disputed questions are elther not vital, or questions of fact
purely; or guestions of mixed law and fact, which may be decided by a jury ac-
~cording to the evidence, under rulings and instructions of the court, not involving
a decision of any controverted point as to the applicability or construction of any
provision of the constitution or of any statute of the United States, does not come
within the jurisdiction of a circuit court of the United States, by virtue of the
clause of the statute giving jurisdiction of causes arising under the constitution or

laws of the United States. )

(éyllabus by the Courts)

In Equity. :
. William Scallon, (Thomas M. Patterson and F. W. Cole, of counsel,) for
plaintiff. ' o '

Dizon & Drennen, M. Kirkpatrick, and Forbis & Forbis, for defendant.

" Hawnrorp, J. By a demurrer to the complaint herein the defendant
has challenged the jurisdiction of the court over the case, the sole ques-
tion being whether the case is one arising under the constitution or laws
of the United States. The object of the action is to try the title to-cer-
tain mining property, and to recover possession of said property, to
which the plaintiff claims to have derived title by a patent from. the
United States. The complaint charges that, while the plaintif was
owner and in lawful possession, the defendant wrongfully, by means of
under-ground workings, did enter upon a certain vein of ore or mineral
deposit, which is the property in controversy, and run thereon a drift or
level, and extend cross-cuts, stopes, and raises, and to reach said vein
did by cross-cuts penetrate the eountry rock from a shaft sunk from the
surface within the boundaries of mining ground, to which the defendant
has title from the United States by a patent, and that by so doing the
defendant has dispossessed plaintiff of said vein, and of the space
under-ground occupied by the several extensions, levels, cross-cuts,
stopes, and raises referred to. The complaint also alleges that the de-
feudant justifies the ouster by asserting that the said vein or mineral de-
posit is in fact the Bluebird vein or lode, which has its apex within the
surface limits of the ground, to which it has acquired the title by a pat-
ent from the United States; that the same is a true vein or lode of rock
in place, bearing precious metal; that it is situated and extends so as to
. be intersected by one of the end-lines of its property drawn downward
vertically, and continued in its own direction; and that by its dip said
vein or lode go departs from a true perpendicular course downward as to
extend over a vertical line dividing the grounds of the defendant from
the grounds of the plaintiff. The plaintiff denies that said vein or lode
is the Bluebird vein, and, as the complaint shows, denies practically
gll the claims and pretensions of the defendant respecting all the rock,
mineral, and ground above and beneath the surface outside of the ver-
v.45¥7.n0.6—25



