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accident or mistake, either in blank, or for the amount of $1,280.20,
and there being nothing upon its face that would indicate to the Denver
Bank or the plaintiff that there was anything wrong about it, the maker
should suffer for this mistake; the loss is the result of the negligence of
an authorized agent of the United States, That loss should fall upon
the party that occasioned it; the government having paid this check to
the plaintiff under these circumstances and without any fraud on the
part of plaintiff, is not entitled to recover or retain the money as against
the plaintiff. The name of the payee in this check was shown upon
the trial to have been written therein by a clerk in the office of said pen-
gion agent, and there was no perceptible difference in the writing upon
the face of the check; the pdying teller at the United States treasury who
paid the check testified that in so doing he was governed by his knowl-
edge of the handwriting of -the pension agent and his clerk, which he
recognized upon the face of :the check when paying the same, and that
the same then appeared to him to be a genuine check from the office of
said agent; besides, the check was indorsed -for account of the Bank of
Denver, so thatupon its face it showed that plaintiff was merely acting as an

agent.to collect the money ‘and pay it over to 1ts principal, and on thaw.‘

ground it is also entitled to a judgment. .
; It is therefore ordered, that the plaintiff in this a.ctlon have and Te-:

cover from the defenda.nt the sum of $1,280.20 together with legal inter--
est thereon from January 6, 1888, to January 81,1891, the date of this.
decree, and amounting to $275.04, and making, for principal and inter-

est, the sum of $1,555.24. Let judgment be entered accordingly.

‘CARPENTER v. UNITED STATES.
(Circuit Court, 8. D. Ohio, W. D. February 21, 1891)

" 1. Crams AGAINBT Unmm Sawms—Usn or vau'x Pnommu

Where a government employe, baving property in_his possession for a certaln’

purpose, by consent of the owner, nses it by order of his superior ofiicer for another
purpose, there is nolegal implied contract of hiring for government use.

‘9, BAME—CLAIMS BX DELICTO.

In such casé, where the owner recovers judgment for conversion of the propert'.yj

against the employe, the latter cannot sue the United States for indemnification,
since Act Cong. March 3, 1887, c. 859, § 1, giving the court of claims jurisdiction of
"all claims on any contract, expresa ‘or implied, with the United St.at.es, expressly
excepts cases sounding in tort.

At Law.
Act Cong. March 3, 1887, ¢. 359 § 1 prov1des that the oourt of
.claims shall have: _]unsdlctlon to hear a.nd determme all claims founded

upon “any contract, express or implied, with the United States, or for
-damages, liquidated or unliquidated, in. cases not sounding .in tort, in.
xespect of which claims the party would be entitled to redress against:
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the United States either-in a court of law, eqmty, or adnnralty, if the
United States.were suable.”

Bateman & Harper; for plamtlﬂ'

John W.. Herron, tor deiendant

SAGE. . After the rulmg in thls case; (reported 42 Fed. Rep 264 B)
upon the suggestion of counsel for the plamtlﬁ' that-the facts were im-
perfeotly stated in the petition, the demurrer to which had been sus-
tained, and that properly.stated they would sustain a cldim for indemni-
fication by the government, I permitted an amended petition to be filed,
to which the government answered, joining- issue.on the points herein-
after referred to. The cause.is now before the colurt upon the pleadings
and testimony submitted by the parties..

The first, point made for ‘the plaintiff is that the h1rmg of the flat. by
Mr. Carpenter. for the use of the-government was legally authorized..

- The testimony does not establish that the flat was hired. It had been

in possession of the plaintiff with the consent of -Mr. Wolf, the owner,
for another purpose. ‘That: purpose having 'been - accomplished, the
plaintiff, upon the order of Lieut. Mahan, took possession of it, and.
used it in the work of removing a wreck from the channel of the Ohio
river, at a point a short distance ‘below  Pittsburgh: The plaintiff was
then in.the employment of' the govérnment, under the orders of Lieut.
Mahan, who was.subordinate. to:.Col. Merrill.. . Col. Merrill had directed
Lieut., Mahan to remove the wreck in question, which was an obstrue-
tion to navigation, and the. plaintiff was assisting in that work. = ‘This
was in the spring of 1873.

The next point for the plaintiff is that the hiring of the flat was rea-
sonably necessary; and the -third, that, the plaintiff having acquired
possession of it on behalf of the government, the government became
bound for its surrender, and for the performance of plaintiff’s contract
in its behalf with Wolf,the’owner of the flat; thdt'is, to take good care
of it, to deliver it at the point agreed upon on the Ohio river, and to
pay Wolf for itd use. - CGouiigel - iirg"é that'it was not the pldintiff ’s aﬁ"alr,
but the government’s; and, if the government was in any respect in de-
fault, it was responsible, to the’owner for damages under the contract
1mp11ed by the taking. possession of and using the flat; also that, inas-
much as plaintiff was sued and cormpelled to pay dama(res by reason of
his connection with the transaction as an agent of the. govemment, the
government must 1ndemmty him.

The fatal objection to'the plaintiff’s clalm is that he sues for mdemm-
fication, and presents as his ‘evidence the.record of the suit brought
against him in the state court at Pitteburgh. He seeks to recover the
amount of the judgment therein rendered against him, with his expenses
incurred. in his: defensé, rThe, statute of Hmitations would bar a recovéry
upon. any -other ground... But that suit was an aetion sounding:in tort.
It was begun on‘thé 3d:day of May, 1878, in the district court of Al
leghanuy county:: .- A capins, styled.in frover; wds issued against the plain--
tiff and his co-defendants: - It.was.followed by .a declaration in “tres-.
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pass on the case,” as ‘it is teried in the pleadings. -~ The declaration,
however, alleged the conversion of the -flat by the defendants to their
‘own use, and demanded damages therefor. The case proceeded to judg-
ment for the sum of $874.78, with costs. - On the 9th of October, 1885,
nothing having been paid upbn the judgment, the plaintiff was arrested
and 1mpr1soned for 28 days; and on the 6th of May, 1886, having given
bond for his release from 1mpnsonment he paid the amount of the judg-
ment, and the costs thereon; in all $1,574.47, of which $26.30 were the
oosts. He also sets up that he has expended in attorney fees, and in
the payment of expenses in- his' defense; $156:88; wherefore. He prays
‘judgment against the government for the sum of $1 731. 75 w1th mter-
est from May 6, 1886, -
- InU. 8w, Manufactumng C’o 112 U S 645 5- Sup Ct. Rep. 306
which is¢ited for the plaintiff, it appeared that certain ‘property, to which
the United:States asserted no title;'was taken by its officers or agents, pur-
suant to an:act of congress, as private property for the public use, and
it was held that the government was under an'implied obligation to
‘make just ‘compensation to'the owner. ~ In'that case there had been no
formal ‘proéeedings for the condemnation”of the property to public use,
‘but the éwner waived any objection that he might have bden entitled to
make, based upon the want of such proceedings, and. elected to: Yé-
gard: the getion of the government as a-taking uridér its’ Sovereign right
of eminent domain, and therefore demarided compensation for the prop-
‘erty. . The-:supreme court held that the' United ‘States; having by its
-agent, proceeding under the‘authority of a special act of congtress; taken
the property of the claimant far public use, wére under-an obligation
imposed by the constifutien ‘to make compensation. ' The eourt said:
“The law ‘will implya promise to make the required compensation where
property, to: which the government asserts no title, is takén, pursuant to an
act of ‘congress, ag private property:to be applied for pyhlie uses. . Such an
implication being:consistent with the constitutional duty of the government,
as well as w;hh common ]ustlce, the cla;mant’ s cause, of action is one that
‘arises out of 1mphed conttact, within the meaning of the statute which con-
fers ‘jurisdi¢tion upon the court of ¢laims of actions founded * uppn any con=
tract express or implied, wm'n the government of the Umted States. **

*The court further said:

© “If the claimant makes no obJectlon to the partlculdr mode in which the
property has been taken, but substant.lally waives it, by asserting, as is done

in the petition in this- case, that the government took' the property for the

public uses designated, we do not perceive that the couri is under any duty
to make the objection in order to relieve t.he United St.at.es from t‘ne obligation
to make just compensation.”

The radical- difference: between that case and the case now before the
court is that there ‘the plaintiff waived the tort; and based-'his ‘claim
upon the implied obligation’ of the government, by reason of the pro-
visions of the statute, to make compensation for the property. Buthere
there is on the one hand no showing whatever of any contract with Wolf,
the owner of the flat, under which possession was taken, for the con-
trary appears upon the face of the petition; and, on the other kand,
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there was no waiver by Wolf of the tortious taking, but he prosecuted
his claim for damages by reason of that taking.

‘In Langford v. U. 8., 101 U, 8. 841, the supreme court held that the
court -of claims has jurisdiction only in cases er confractu, and that an
implied contract to pay does not arise where the officer of the govern-
ment, asserting its ownership, commits a tort by taking forcible posses-
sion of the lands of an individual for public use. The court say thatin
such a case the government or the officers who seize such property are
guilty of a tort if it be in fact private property, and that no implied con-
tract to pay can arise any more than in the case of such a transaction
between individuals. With reference to the restriction of the court of

-claims to cases of contract, the court say that the reason therefor is that, -
‘while congress might be willing to subject the government to the judicial

enforcement of contracts, which could only be valid as against the United
States when made by some officer of the government acting under lawful

-authority, with power vested in him to make such contracts, or to do

acts. which implied them, the very essence of a tort is that it is an un-
lawful act, done in violation of the legal rights of some one, and for
such acts,. hom ever high the position of the officer or agent of the govern-
ment who did or commanded them, congress did not intend to subject
the government to the results of a suit in that court. Precisely the re-
striction referred to in that case is placed upon the jurisdiction of this
court by the act of March 8, 1887, under which this suit is brought.
In' Gibbons v. U. 8., 8 Wall.- 269, the supreme court held that the
government is not liable on an.implied assumpsit for the torts of its of-

ficer committed while in its service, and apparently for its benefit. The

court said that it was not to be disguised that the case was an attempt,
under the assumption of an implied contract, to make the government
responsible for the unauthorized acts of its officers, those acts being in
themselves torts, and that no government has ever held itself liable-to
individuals for the misfeasance, laches, or unauthorized exercise of power
by its officers or agents, Justice MILLER, in the course of his opinion,
says that the language of the statutes which confer jurisdiction upon the
court of claims excludes, by the strongest implication, demands against
the government founded on torts, and that the general principle already
stated as applicable to all governments forbids, on a policy imposed by
nécessity, that they should hold themselves liable for unauthorized
wrongs inflicted by their officers on the citizen, though occurring while
engaged in the discharge of official duties. He further says that in
such cases, where it is proper for the United States to furnish a remedy,
congress has wisely reserved the matter for its own determination, and
that it certainly has not, conferred it on the court of claims.

These authorities conirol the case now before the court, and in ac-

_cordance with them the judgment will be for the government, with costs.
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MirrER v. EAsTERN OrREGON Gorp Min. Co.
(Cirewit Court, D. Oregon. March 2, 1861.)

1. MorioN ror New TRIAL.
Grounds of, discussed, and held not sufficient.

2. ForrieN CORPORATIONS.
A foreign corporation may be an “inhabitant” of a district or country other than
that of which it is a citizen or subject, or where it was organized, within the
meaning and purpose of the term, as used in section 1 of the judiciary act of 1888.

(Syllabus by the Court.)

. At Law.” Motion for new trial,
John Gearin, for plaintiff,
Arthur: C. Emmons and, Frank V. Drake, for defendant.

‘Deapy, J. This action was commenced on May 7, 1889, to recover

damages for the wrongful refusal of the defendant to transfer 6,000 shares
of its stock on its books, whereby the plaintiff lost the sale thereof and
was damaged $24,000.
" On the same day a summons was issued against the defendant, which
was personally served at once on “ Bates, president, and J. Gil-
bert Bowick, director,” of the defendant. On May 17th a motion was
made to set agide the service because the defendant “is a foreign corpora-
tion,” and the alleged cause of action “arose without the jurisdiction of
the court,” and it does not appear that:at the time said cause of action
arose, or since, the defendant “either carried on busmess or had prop-
erty within the jurisdiction of this court.”

"‘On May 20th the plaintiff filed his affidavit, in whlch itis. stated that
the defendant was organized in 1888 in London, England, and is owner
of the Monumental mine and mill property, situate in Grant county,
Or., and of no other property anywhere; that the defendant was organized
to purchase and work: said property, and was then engaged-in so doing;
that at the time of the service of the summons, as aforesaid, on Bates
and Bowick, the former was president of the defendant, and the latter
‘director 'thereof, and both were large stoekholders therein, and were then
in Oregon looking after the business of working and managing said mine.

On May 24th the motion to set aside the service of the summons was
drnjed, and on the 25th of the same month the plaintiff filed an amended

complaint, alleging therein, among other things, the facts aforesaid con-

cerning the location and ownership of said mine, and also that the de-
fendant is carrying on busmess in the state of Oregon, and “is an in-
habitant” thereof.

On.May 30th a demurrer was filed to the amended complamt and on
‘June 19th the same was withdrawn, and the defendant had leave to file
a plea in abatement, which was done on July 8th. = The plea contained
no denial of any allegatlon of fact in the complamt but alleged tha.u the
‘defendant was an “inhabitant” of London. )



