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show that he applied to the board of equahzatmn of ! Custer county to
correct the wrongs:it complained of... ‘

1t was urged by counsel for défendant that plaintiff ouoht not to have
paid the tax, but should have resorted to.a court of eqult.y to have en-
joined its collection. There- is nothing presented in.this case which
would’ have warranted plaintiff in resorting to such a forum. . In the cases
of Dows v City of Chicago, 11 Wall. 108, and Hannewinkle v. Georgetown,
15 Wall. 547, the United. States supreme-court held that a suit to:enjoin
an illegal or void tax would :not lie “unless.there were.some special cir-
cumstances bringing the case under some recognized head of equity ju-
risdiction; such as that the enforcement of the tax would lead to a mul-
tiplicity of suits or produce irrepardble injury, ér, where the property is
real estate, throw a cloud upon the title of the complainant.” - No cir-
cumstances such as would ‘bring this-case under the head of any recog-
nized rule awarding equitable relief gppear in the record. The only
remedy left for plaintiff, then, was to.allow ils property to be seized and
sold, and then bring an action against:ths collector in trespass, or to-pay
the tax claimed when the legal compulsion was presented under protest,
and bring its.action to recover the same back. = I:think enough appears
in the complaint to show that the payment of what was claimed asa tax
was made under compulsion. A warrant had: been issued for its collec-
‘tiony and the-ccllector had. attempted to seize the property of plaintiff
‘thereunder, and- payment was made with the view of preventing this.
When a tax is paid involuntarily,-~that is, under: legal compulsion,~—
it may be recovered back in an action at law, and from the county who
has received -and - holds the tax. ‘i Newman v. Supervisors, 45 N. Y, 676;
2 Desty, Tax'n, p. 79585 Deiroit v. Masrtin, 22 Amer. Rep. (notes) 519~
520. Numerous authorities:might be:cited .to sustain the above propo-
sition. . For the above reasons. it.is ordered that. the demurrer to the
complamt be, and the same is her,eby, overruled : :
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1 Gmnmns oF PAsBENGnns—SLEane—Cms—SALE oF BERTHS. -
i A nleeping-car comFany has the right to sell a whole section to one person and
"no canse of action arises from the refusal of its conductor to sell the upper berth
- in such section to another: passenger. though that berth was in fact. unoccupied.

9, 8amn, Ry
Where a berth in a sleeping-car has been aold for occupancy to a certam point,

no cause of action arises for the refusal ¢f the conductor, before that point is

* ‘ranched, to sell’ another pérson a tlcket entltlmg hlm to Such berth frofn there to

t.he end of the ;ouruey. o

t At La.w.
‘;Action to recover dama,ges for alleged wrongful refusal of defendant’
conductor to.sell plaintiff a berth in &-sleeping-car..’ On the 80th day
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of June, 1888,: plaintiff entered defendant’s sleeping-car at Meridian,
Miss., and applied to the sleeping-car. conductor for a berth. He re-
ceived -answer that all the space was sold, and he could not be accom-
modated. - He claimed there was a vacant upper berth that he should
have. This upper berth: was part of a section that had been bought by
a Mr. Watson, to whom plaintiff applied for the upper berth, and was
refused. There was a rule of defendant company to the effect that no
one party could, retain an entire section when there were apphcants for
berths.

Henry & Thompson and M. Marshall, for plaintiff.

Birchett & Sheltfm and John 8. Runmlls for defendant

Hm, J. (chm ging Jury ) - The issues which you are to deterrnme from:
the ev1dence, are: First. Did the conductor of the sleeping-car then
owned and operated by the defendant company unlawfully and wrong-
fully refuse.to sell to the plaintiff a ticket entitling him to the use and
occupation of one berth in said car from Meridian, in this state, to Cin-
cinpati; in the state of Ohio, as alleged in the declaration, and denied
in the plea of defendant? .To entitle the plaintiff o a verdict in his fa-
vor the burden is upon him to reasonably satisfy you from the evidence
that the conductor then in charge of said car did unlawfully and wrong-
fully refuse to sell plaintiff such ticket, and place him in possession of
one berth in said car. The uncontradicted testimony is that soon after

the train to which the sleeper was attached left Meridian the plaintiff-

did apply to the conductor for a berth in the sleeper from Meridian to
Cinecinnati, and tendered him the money for the fare; to which the con-
ductor replied that be had no vacant berth at his ‘disposal, but that
there was one berth in a section, (or room, ag they are constructed on:
this class of sleepers,) all of which section had been purchased and paid

for in New Orleans, and which upper berth was not then oceupied by’
the purchaser, and who had only purchased the berth.to Birmingham, -

Ala.; that if plaintiff would apply to Mr. Watson, the purchaser and
oceupant, he'thought he would let plaintiff have it; to which plaintiff
replied that he had the right to it, and demanded it on such right; to
which the conductor replled that Mr. Watson had the right to its use
to Birmingham, and that he could not deprive him of it, but that he
would ask him for it for the use of the plaintiff. He did so apply, and
Watson refused to surrendef the use-of thé berth to the plaintiff. These
facts being admitted, you are instructed that the defendant company had
the right to sell the use of the whole section or room to Watson, and,

having done 8o, and received the pay for.it, Watson was entitled to the-

use of the entire séction for himself and: such other persons as he might
choose, and who was otherwise a proper person to oceupy the sleeper to
anmgham Ala., and that the condudtor was guilty of no wrong in
refusing to- sell the uge.of this berth, to the plaintiff, and. put him in
possession of it; and therefore you are instructed to return your verdict
in favor of the defendant on the issue on the ﬁrst count in the declara-
tion, SN
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The second issue which you will determine from the evidence is: Did
the conductor unlawfully and wrongfully refuse to sell the plaintiff a
ticket entitling him to the use of one berth on the sleeper from Birming-
ham to Cincinnati, as alleged in the second count in the declaratlon,
and denied by the plea of “the defendant? The burden of proving this
allegation in the plaintiff’s declaration is on him. There being some
conflict in the testimony on this point, you are instructed that, while
the conductor might have sold to plaintiff a ticket entitling him to the
use of this berth from Birmingham to Cincinnati before reaching the for-
mer place, he was not under any obligation to do so, and his refusal so
to do created no liability upon the defendant; but that, when the train
arrived at Birmingham, and Watson’s right of occupancy had ceased,
and the plaintiff had applied for this or any other vacant and unoccu-
pied berth in the sleeper, and tendered the usual fare for the use of it,
and was refused by the conductor, then such refusal would have been
wrongful, and the finding on this issue should be for the plaintiff, and
entitle him. to such reasonable, actual damages as in your judgment,
from the proof, he has sustained by reason of being deprived of the use
of the berth from Birmingham to Cincinnati, less the amount of the fare.
You are further instructed ‘that if the proof shows that application had
been made for & berth in the sleeper by another man. at Meridian, be-
fore the plaintiff made application, then the conductor had the right to
sell the ticket for the berth: to him in preference to the plaintiff. - You
are the sole judges of the weight to be given to the testimony of the wit-
nesses on both sides. You will reconcile any conflict that may exist in
the testimony of the witnesses, if you can; if not, then you will deter-
mine from all the testimony which most probably gave the facts truly.
In considering the testimony you will consider the interest each witness
may have in the result of your verdict, the manner in which they have
testified, and the reasonableness of their statements in connection with
all the testimony,

The jury returned a verdict in favor of defendant on both counts of the
declaration.

DARLING v. BUTLER.
.(‘omuu Court; S. D. New Yor'k. February 5, 1891.)

S14TUTE OF FRAUDS—EQUITABLE TITLE. :
Where plaintiff exeouted and delivered to defenda.nt a deed of certain Jand, the
" legal title passed, although it was intended by both parties that the deed should not
e effect until defendant made a sale of the land for plaintiff, but the equitable
title still remained in }Jlamtlﬂ, and & subsequent oral sale thereof todefendant was
" within the statute of frauds and void, and in an action for a balance of the pur-

' ‘chase money a demurrer to the petmon was properly sustained.

~At Law. .
0. F. Hv,bbard for plamtlﬁ‘



