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L INTOXIOATING LIQUORS—ORIGINAL PACKAGER—INJUNCTION. h
Complainants’ bill for injunction, filed in the circuit court of the United States,
alleged that they were the agents of liquor dealers living in another state, and, a8
such, were engaged in selling in Kansas liguors in the original packages in which
they were imported by their principals; that by civil and criminal proceedings un-~
der the prohibitory law of Kansas gefendants were seeking to break up and destroy
complainants’ business in violation of their rights under the federal constitution;
and it prayed that they be. restrained from further proceedings in the premises,
There was no allegation that defendants were insolvent. Held, that complainants
have an adequate remedy in an action at law for damages.

8. INJURCTION-~WHEN LIES—CRIMINAL PROCEEDINGS.

The proceedings instituted by defendants being criminal in their nature, a

court of equity has no jurisdiction to restrain them by injunction.
8. BAME—STAY OF PROCEEDINGS IN STaTE COURT.

Rev. St. U. S. § 720, which provides that “the writ of injunction shall not be
granted by any court of the United States to stay proceedings in any court of a
state,” with one exception mentioned, is not repealed or in any wise affected by
section 1979, which declares that every person who, under color of any statute of
any state, subjects any citizen of the United States to the deprivation of any rights,
privileges, or immunities secured by the constitution and laws of the United States,
shall be liable to the person injured in an action at law or suit in equity.

In Equity. '

On the 15th of July, 1890, Hemsley & Linbocker filed in this
court a bill in equity against Myers ag sheriff, and Irish as county at-
torney, of Riley county, and R. B. Spillman as judge of the district court
for the twenty-first judicial district of Kansas, which includes Riley
county. The bill alleges, in substance, that the complainant Hemsley,
ag the agent of Glasner & Barzen, (who are not made parties,) liquor
dealers doing business at Kansas City, Mo., and citizens and residents
of that state, was selling intoxicating liquors, as such agent, at Manhat-
tan, Kan., in the basement of a building rented for his principals for
that purpose from his co-complainant as agent for the owner. “That he
commenced business in said place on the 21sl day of June, 1890, and
that up to the 3d day of July, 1890, he had sold in the neighborhood
of $300 worth of liquors at wholesale prices, among which were about
forty cases of beer, containing twenty-four bottles each, about one hun-
dred packages of whisky, each containing one pint, and sundry packages
of beer, each containing four bottles, securely boxed and sealed in pine
boxes. That no other kind of packages except these mentioned were re-
ceived by him, and that no liquors were sold by him except in the orig-
inal packages a8 they were shipped to him by Glasner and Barzen, and
as received by him.” That on the 3d of July, 1890, the defendant
Irish, as county attorney, presented to the defendant Spillman, as dis-
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trict judge, “a certain petition alleging and setting out the above actions
on the part of said Hemsley, and praying that the said place occupied
by said Hemsley as a place of business and as the agent of Glasner and
Barzen be declared a common nuisance under the provisions of section
13 of what is known as the ‘prohibitory law’ of the state of Kansas,
which said petition was by him, the said F'. L. Irish, duly verified; and
that, upon the presentation of the said petition to the said R. B. Spill-
man, & temporary injunction was issued against the complainants, and
they were ordered to shut the said place of business, and to abstain and
refrain from further sales of intoxicating liquors therein, and to abstain
from keeping said place of business open in the manner in which the
said complainants had prior to that time kept said place open, and that,
in case they failed to do as ordered by said temporary injunction, they
would be proceeded against as for contempt of the proper orders and
commands of the district court of said county of Riley and state of
Kansas.” That on motion made for that purpose the court refused to
vacate or discharge this injunction. That “the said F. L. Irish, county
attorney as aforesaid, threatens and is about to begin and prosecute other
injunction suits as well as criminal proceedings against your petitioner,
and threatens and is about to take action against your petitioner, and
cause him to be committed to the common jail of Riley county, for
contempt of the said temporary injunction; and that the said R. B.
Spillman also threatens and is about to entertain the proposed proceed-
ings for such temporary injunction and such other criminal proceedings
agthesaid F, L. Irish may bring against said Hemsley, and threatens andis
about to issue other orders of injunction against said Hemsley upon such
applications, and threatens and is about to commit to the common jail of
Riley county the said Hemsley on the alleged cause of contempt of the
orders of the said district court, wherein and in fact the said Hemsley
has done nothing in violation of the law of the state or of the United
States, except that he has a legal right to do, and thereby drive the said
Hemsley out of the said original package business, and to cause the said
original package business in the said city of Manhattan to be discon-
tinued, and to depreciate the value of the property so as aforesaid im-
ported into the state of Kansas and for sale therein by the said Hemsley
as agent of the said Glasner & Barzen, and to so injure and harass the
said petitioner and so depreciate the value of the said property of the said
importers thereof as to make the said original package business unprof-
itable, and to cause the same to be discontinued in the said city of Man-
hattan and state of Kansas.,” That the statute of Kansas under which
the defendants were proceeding was in contravention of the constitution
of the United States, and void, and that under the constitution of the
United States the plaintiff had the right to carry on the business in
which he was engaged. The bill prayed for a perpetual injunction eu-
joining the defendants “from taking any further proceeding, whether by
injunction or by criminal arrest, under the said prohibitory law of thestate
of Kansas, or otherwise interfering with the sale and keeping for sale in
said building of said original packages of intoxicating liquors so as afore-
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said imported by Glasner & Barzen to their agent, George: Hemsley.”
Upon hearing the motion for a temporary injunction the writ was
awarded in these terms:

“GEORGE HEMSLEY AND J. N. LINBOOKER v. J. M. MYERs, F. L. IRisH,
AND R. B. SPILLMAN.

“Temporary Order of Injunclion.

“Now, on this 18th day of July, 1890, came on the above canse before the
circuit court for said district, and thereupon, agreeable to an order made here-
tofore, on the 15th day of July, 1890, in said cause, came on the application
of the complainants for a temporary injunction as prayed for in their bill of
complaint, service of which last~-named order has been heretofore duly made
upon defendants. And thereupon came the said complainants, by Sam Kim-
ble, Esq., and D. C. Lockwood, Esq., their attorneys, and also came the de-
fendants, J. M. Myers, F'. L. Irish, and R. B. 8piliman, in person before me,
and as well by Hon. L. B. Kellogg, attorney general of the state of Kansas,
appearing in behalf of the said defendants, and the said bill of complaint
vame on to be heard as aforesaid, and, being duly considered and argued by
counsel, and it appearing that the matters and things set out and alleged in
said bill of complaint are true, and that complainants are entitled fo the relief
as prayed for so far as same relates to the defendants J. M. Myers and F. L.
Irish: It is therefore, on this 18th day of July, 1890, by said court consid-
ered and ordered that the said defendants J. M. Myers and F. L. Irish be,
and they are hereby, enjoined until the further order of this court from
further proceeding against the complainants, and from further attempting
to engage in any prosecution under color of their respective offices or
under color of the prohibitory law of Kansas against the said complainants,
George Hemsley and J. N. Linbocker, wherein they will seek to punish
said complainants for the sale of intoxicating liquors in the original pack-
ages only, or for keeping open the building on lot numbered 16, in ward
aumbered two, (2,) in the city of Manhattan, Kansas, for the sale of
intoxicating liquors of and belonging to the firm of Glasner & Barzen; of
Kansas City, Missouri, in the original packages only; and that they are en-
joined from doing any act dlrectly or indirectly towards declaring said place
of business a common nuisance, and seeking to abate and destroy the same
and the goods stored and sold therein on the ground that it is contrary to the
law of the land to maintain such a place, or on the ground that the keeping
of a place for:the sale of intoxicating liquors in the original packages by the
importer or his duly-authorized agent is a common nuisance under the pro-
hibitory law of the state of Kansas and of the Unifed States, and that they
he enjoined from taking any further steps in the district court of Riley
county, Kansas, in the injunction proceedings heretofore instituted, as set out
fn said bill of complaint, or to interfere in any manner by prosecuiion, either
eivil or criminal, to deprive the complainants from carrying on and conducting
in the said city of Manhattan, Kansas, the business of selling intoxicating lig-
uors in the original packages only, and as set outf in the bill of complaint, and
from in any manner interfering with or seeking to shut up or abate the use
and occupancy of the said building in the manner as set out in the bill of
romplaint.

[Signed] “C. G. FosTER, Judge.”

The opinion' of the court ordering the temporary injunction to issue
in a similar case is reported. Tuchman v. Welch, 42 Fed. Rep. 548.
The case is now before the court on demurrer to the bill. Nine other
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Jages;: dxﬂbnng in' details, but: invelving! the 'same pnncxpal questions,
have.also been submitted on demurrer. = 1

David Oomneyer, E. Hugan, Wheat, Chesney & Guma, Henry L. Call,
Sam Kimble, D. C. Lockwood, and Samuel D, Bishop, for complainants.

L. B. Kellogg, Atty Gen., R. B. Welch, and H. C. Irish, for defend-
ants.

CALDWELL, J. The bill is bad on three. grounds :

‘1...Niewed in the light of a bill for an injunction.to restram the vio-
latiod of a constitutional or common-law right, or the commission of a
trespass, it fails to state a case cognizable in equity. The complainants
own'rio property, and have no property rights to be affected. The own-
ers of the liquor and of the house in which it was sold are not, parties to
the suit... The gravamen of the bill, so far as relates to the complainant
Hemsley, is that the alleged 11]ega.l aots of the defendants will have the
effect to:throw him out of his employment as agent for a Missouri firm
for selling packages of beer and pint bottles of whisky at Manhattan, Kan.
As to the complainant Linbocker, he, as agent for the owner, rented to
the Missouri firm the room in which this business was carried on, and
what damages he is to. sustain by the alleged illegal acts of the defend-
ants is not very apparent. He neither owns the property, nor is he en-
titled to:the rents. It is difficult to perceive,’therefore, upon what
ground he can claim to have any property or pecuniary interest in the
proceedings. The bill alleges that the sales made by the complainant
Hemsley, as agent, in this business, between the 21st day of June and
the 3d day of July, 1890, amounted “in the nelghborhood of $300
* * * gt wholesale prices.” It is not stated in the bill whether the
plamtlff Hemsley was compensated for his services as agent by commis-
sions on his sales or was paid a fixed sum as wages. The allegation in
the bill that he will sustain “irreparable damage” is the statement of a
legal conclusion. The court will look back of that averment to the facts,
and determine from them, for itself, whether the damage is irreparable.
By the term “irreparable injury ” is meant a grievous one, not adequateiy
reparable by damages at law. A man who has a full and complete rem-
edy at law to recover the damages he suffers cannot be heard to say that
the damage is irreparable. It is obvious that ‘Hemsley can be full y and
completely compensated for his loss of commissions or wages by an ac-
tion at law for his damages; and this is so, though it be conceded that
he cannot proeure other employment equally remunerative and respecta-
ble at Manhattan, or the same or other:employment elsewhere. His in-
ability to get other employment might enhance the damages, but it does
not make his case one of equitable ‘Gognizance. There is no averment
in the bill that the defendants are insolvent, and, in the absence of such
an averment, their ability to respond to the plaintiﬁ" for all damages
which he may gustain on account of ‘their alleged wrongful -acts will be
presumed. ' Section 728, Rev. St. U. 8., declares that “snits in equity
shall not be sustained in e1ther of the courts of the United States in any
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case where a plain, adequate, and complete remedy may be had at law.”
This section is merely declaratory of the pre-existing - rule on the subject.
The rule is elementary that, if the wrong complained of can he ade-
. quately compensated by a pecuniary sum, the remedy is at law, and an
injunction will not issue. Kerr, Inj. 226. This rule is applicable to
the case made by the bill, and fatal toit. Inthe case of Wagner v. Drake,
31 Fed. Rep. 849,—a case very similar to the one at bar,—the learned
judge of the southern district of Iowa refused to grant an injunction in
favor of the proprietor of a saloon to restrain the officers of the law, in
Towa, from instituting and prosecuting proceedingsunder the prohibitory
law of that state, which it was alleged would destroy the plaintiff’s busi-
ness. Judge LovE said:

“The chief loss of the saloon owner, if his business be closed by the action
of the state court, is the valué of the fixtures and the furniture used in his
trade. These may be tully compensated in damages in actions at law.”

Moreover, the plamtlffs can appeal from the orders and judgment of
the district court to the supreme court of the state, and, if that court.de-
nies them any right or privilege claimed under the constitution or laws
of the United States, they may appeal to the supreme court of the United
States. These are all the rights that parties to & suit in any court can
demand, and, in contemplation of law, they afford to every suitor, in con-
nection with the remedy the law gives for illegal and unwarranted pros-
ecutions, sufficient legal redress. High, Inj. §§ 28-30. ‘

2. The bill seeks to enjoin criminal proceedings. A court of equity
possesses no such power. - This principle is settled by the uniform cur-
rent of authorities in England for two centuries, and in this country
from the foundation of its jurisprudence. The recent emphatic reaffirm-
ance of the doctrine by the supreme court of the United States renders
it unnecessary to do more than repeat the rule in the language of that
court. The court said:

“The office and ]unsdlction of a court of equity, unless enlarged by express
statute, are limited to the protection of rights of property. It has no juris-
‘diction over the prosecution, the punishment, or the pardon of erimes or mis-
demeanors, or over the appointment and removal of public officers. To as-
sume such a jurisdiction, or to sustain a bill in equity to restrain or relieve
against proceedmgs for the punishment of offenses, or for the removal of pub-.
lic officers, is to invade the domain of the courts of common law, or of the ex-
ecutive and administrative departent of the government. * * * Mr.
Justice Story, in his Commentariés on Equity Jurisprudence, atfirms the same
doctrine. -Section 898. . And in the American courts, 8o far as we are in-
formed, it-has been strlctly and uniformly upheld, and has been applied alike,
whether the prosecutions or arrests sought to be restrained arose under stat-
utes of the state or under mumclpal ordinances. West v. Mayor, etc,, 10
Paige, 539; Davis v. Society, 75 N. Y. 862; Tyler v. Hamersley, 44 Conn.
419, 422; Stuart v. Supervisors, 83 Ill 341; Devron v. Pirst Municipality,

4 La. Ann, 11; Levy v. S8hréveport, 27 La. Ann. 620; Moses v. Mayor, ele.,
52 Ala; 198;. Qault v. Wallis, 53. Ga. 675; Phillips v. Mayor, etc., 61 Ga.
886; Cohen v. Commissioners, 77 N. C.2;,0il Co. V. Little Rock, 39 Ark.
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412; Spink v. Francis, 19:Fed. Rep. 670, 20 Ped. Rep. 567; Suess v. Noble,
81 Fed Rep. 855.” In ¢ Sawyer, 124 U. 8. 210, 211, 8 Sup Ct. Rep. 482;
High, Inj. § 68.

The cases at bar present in g forcible hght the inability of a court of -
equity to deal with criminal prosecutions by injunction or otherwise, and
the utter confusion and failure of justice that would inevitably result
from the exercise of such jurisdiction. The answers and affidavits filed
in some of these cases deny that the plaintiffs’ sales were limited to orig-
inal packages, and aver that they sold otherwise than in original pack-
ages, and on the Lord’s day, and to minors, and that the business was
conducted in such a manner as to make it a nuisance. If the court
should assume jurisdiction of the cases, the chancellor, sitting without a
jury, would have to hear and determine all these issues. And for what
and with what result? - If the chancellor should find the plaintiffs had
violated the state law, as alleged by the defendants, he would be power-
less to punish them for the offense. If he found the averments in the
bill to be true,-and granted a perpetual injunction in the terms of the
temporary injunction in this case, the court could punish the defendants
for a violation of the injunction, but it would have no power to punish
the plaintiffs for afterwards selling in violation of the state law. Sa-
loons are the souirce of a large percentage of the lawlessness and crime in
the land, and their proprietors and managers are not particularly distin-
guished for their strict observance of the laws regulating or restricting
the business. Suppose an original package vendor, after securing a per-
petual injunction, as prayed in this case, sells liquor not in original
packages, or otherwise violates the state law, what are the officers of the
state court, whose duty it is to prosecute in such cases, todo? Must they
apply to this court for leave to prosecute before commencing proceed-
ings in the state court? Undoubtedly, if they should proceed without
the previous leave of the court, the plaintiffs would charge them with a
violation of the injunction, and ask the court to punish them for con-
tempt; and the chancellor would again be required to try the same is-
sues of fact, with a view to determine whether the state officers, includ-
ing the judges of the state courts, should be punished for contempt, or
whether such officers should graciously have leave to prosecute the plain-
tiffs for a violation of the criminal laws of the state. It is obvious that,
if this court once assumed this jurisdiction, it would speedily draw to 1tself
the superv1sxon and control of all the criminal prosecutions in ‘the state
growing out of the traffic in liquor; for it is quite certain, if the court
once enters upon this business, that every vendor of liquor in the state
will claim to be a dealer in original packages only, and whenever a pros-
ecution is commenced against him he will at once seek the shelter and
protection’ of an injunction from this court. And the extraordinary
spectacle would be presented of a United States court of chancery hav-
;ng its whole time taken up in keeping watch and ward over all the sa-
loons in the state, protecting the proprietors and. their clerks from pros-
ecutions, until it should be first shown by the state to the satisfaction of
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the.chancellor that the state law had been violated, when the chancello
would make an order granting the state leave to prosecute for that viola-
tion.

8. Bection 720 of the Revised Statutes reads as follows.

“The writ of injunction shall not be granted by any court of the United
States to stay proceedings in any court of a state except in cases where such

injunction may be authorized by any law relating to proceedings in bank-
ruptey.”

This section, save the exception, is as old as the judicial system of
the United States. Its prohibition is absolute and unqualified, except
where the injunction is authorized by law in proceedings in bankruptcy.
This exception serves to emphasize the prohibition as to all other cases,
In cases where the jurisdiction of the court of the United States first at-
taches, the statute has no application; but in the cases we are consider-
ing the jurisdiction of the state courts first attached, and that fact, inde-
pendently of the statute, according to a well-settled rule, is a bar to the
jurisdiction of this court. To the observance of the rule enunciated by
this section and other cognate rules we are indebted for the almost uni-
form harmonious relations that have existed between the state and the
United States courts, from the foundation of the government down to
the preésent time. The rule would probably have been the same inde-
pendently of the statute. The state courts observe the rule towards the
courts of the United States upon principle, and without any statute re-
quiring them to do so. It is not merely a rule of comity, but an abso-
lute rule of law, obligatory on the courts of both jurisdictions, and abso-
lutely essential to the maintenance of harmonious relations between the
state and the United States courts, and indispensable to the due and or-
derly administration of justice in both. Appeals may be taken in cer-
tain cases from the state courts to the supreme court of the United States,
and in this way suitors claiming a right or privilege under the constitu-
tion of the United States, or an act of congress, or a treaty, may have
the validity of their claim’ finally determined. by the supreme court of
the United States; but the district and circuit courts of the United States
possess no appellate or supervisory jurisdiction over the state courts.
The circuit courts of the United States and the state courts are each des-
titute of all power either to restrain or review the process or proceedings
in the other. This rule has had the approval of the courts, lawyers,
legislators, and laymen from the beginning of our system of government.
The rule commends itself to the common sense of all mankind; and
there can be no higher evidence of the soundness of a rule of law than
that there is a universal consensus of opinion that it is sensible and just.
The contention of the counsel for the plaintiffs is that the statutes and
rules of law which have been adverted to, and which, in the opinion of
the court, preclude it from exercising jurisdiction in these cases, have
been repealed or abrogated, either wholly or partially, by section 1979
of the Revised Statutes of the United States, first enacted as a part of
the civil rights bill, April 20, 1871, And the learned judge who deliv-

v.45F.n0.5—19
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vred the opinion of the court on.the motion for a-temporary injunction
seoms to entertain the same view. The section reads as follows:

“Every person who, under color of any statute, ordinance, regulation, cus-
tom, or usage of any state or territory subjects, or causes to be subjected, any
citizen of the United States, or other person within the jurisdiction thereof,
to the deprivation of any rights, privileges, or immunities secured by the con-
stitutfon and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress.” =

The provision in the section, as originally enacted, conferring juris-
diction on the district and the cucult courts of the causes of action enu-
merated in the section, has been transferred to the head of jurisdiction
of those courts respectlvely The section does not repeal, limit, or re-
strict the previously existing rules affecting the relations of the state and
the United States courts, nor does it abolish the distinction between law
and ‘equity, or change the rules of pleading or mode of proceeding in;
any respect.  If the section was stricken out of the statute, the rights,
privileges, and immunities of the citizens under the constitution and
laws would remain to them, and the mode of seekmg_redress for a dep-
rivation of these rights would be the same that it is now. The section
declares that the mode of proceedlng to obtain redress for a deprivation
of these rights shall be by “an action at law, or a suit in equity, or other
proper proceeding for redress.” If the case is .one which under the
well-understood rules.of pleadings is cognizable only at law, then an ac-
tion at law is the “proper proceeding for redress;” and if it is one cog-
nizable only in equity, then a suit in equity is the “proper proceeding
for redress:” No new mode of proceeding is enacted, and no new right
created by thissection.” As it nowstandsin the Revised Statutes, it may
be properly denominated a “declaratory” statute. And the statutes and
rules of law defining and regulating the powers, relations, and jurisdic-
tion of the state and the United States courts with reference to each other
are not affected by this section in the slightest degree. The demurrer
to the bill is sustained, the temporary injunction dissolved, and the bill
dismissed for want of equity.

The same order is made in the other cases.
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SPILLMAN ¢ al. v. Brow.
BROWN v. SPILLMAN et al.

(Cireuit Court, D. West Virginia. ~February 10, 1891.)

LEASE—EXCEPTION—DEED.

A lease for oil purposes described the premises demised as 40 acres of land, de-
seribed by metes and bounds, “excepting reserved therefrom 10 acres,” also de-
‘gcribed by metes and bounds, “upon which no wells shall be drilled without the
.-consent of the party of the first parts” Held, that only 80acres passed to the lessee,

In E uity, . '

Bill by B D. Spillman and W N. Chancellor against Joseph S.
Brown, and cross-bill by Joseph 5 ‘Brown against B. D. Splllman and
W. N. Chancellor;

John A. Hutchinson, for plamtlffs.

i Thomas I, Stealey, for defendant.

JacksoN, J. The complainants file their bill, seeking to remove a
cloud upon their title, and allege that they are the owners in fee-simple
of a tract of 40 acres of land in the county of Pleasants, in this state,
which was conveyed to them by John F. Taylor and wife by deed bear-
ing date on the 80th day of June, 1890. It is further alleged in the
bill that this tract of land is subject to a lease for oil purposes, embrac-
ing about 30 acres of land, made by the grantor in the deed in July,
1889, to Joseph S. Brown, and that the residue of 10 acres is not em-
braced by said lease, and is unincumbered by it, and was held by the
said Taylor in fee-simple at the time he conveyed the tract of 40 acres
to the plaintiffs in this action. Other grounds of relief are set up in the
bill, which are unimportant, and therefore not considered. The land in
controversy is chiefly valuable for the oil and minerals supposed to un-
derlie its surface. The defendant in hisanswer admits that the plaintiffs
have purchased the land in fee from Taylor, and obtained his deed there-
for, but he denies that the 40 acres of lind are subject to a lease embrac-
ing only 30 acres, as alleged in the plaintiffs’ bill; on the contrary, he
files his cross-bill, claiming a leasehold estate in the entire tract of 40
acres, as is shown by his lease of July, 1889, legally recorded in the
county where the land lies, which he claims was constructive notice of
his rights under it, which contains a provision that “no wells shall be
drilled without the consent of the grantor upon the ten acres,” claiming
it to be a limitation on the right of the ]essee to bore wells on the 10
acres, and nothing more.

The question presented for the consideration of the court turns upon
the construction of the lease executed by John F, Taylor to the defend-
ant, Brown, in July, 1889, That lease describes the property granted
as— : -



