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In re SIMMONS.

(Circuit Court, E. D. New York. February 18, 1891)

Hapeas CORPUS—RES ADIUDICATA.

A writ of habeas corpus will not issue where it appears by the petition that the
question at issue has been decided adversely to the petitioner by another judge in
‘t‘h ea\;usﬁ on ‘I,gal in the same court, especially when suoh decision can be reviewed by

e ‘o’

At Law. - Petition for habeas corpus.

- Richard: wambc, Charles A, Hess, E. H Murphy, and J. J. Joyce, for
petitioner. -
. Edward Mitchell, U. 8. Dist. Atty.,and AbmmJ Rose Ex.-Asst U. S
Atty +y for respondent.

~ WALLAOE, J. This writ is refused, because, as’ appears by the peti-
tion, the question upon which a decision is sought has been considered
and decided adversely to the contention for the petitioner by Judge Ben-
EDICT; in & cause now on trial in this court. - That:'decision, until it is
reversed- upon & review in this court, eught to be authontatlve, other-
wise there might be conflicting adjudlcatxons upon the same question in
the same court. It would ‘be unseemly and prejudicial to-the orderly
administration of justice for one judge to review and reverse, in a collat-
eral proceeding, a decision made by another judge sitting in the same
court,’and especially so in a cause now in progress in this court, in which
the decision complained of can be reviewed by the full court if the cauise
proceeds, and the petitioner is convicted, but can never be reviewed if
the petitioner should be discharged upon this proceeding.

Bnt_'rsn‘ Errcrric Co. ¢ al. v. ELectric IMP. Co,

(@irouts Court, N. D. Californis. January %, 1891.)

1, PAw’u ron Imn'nons—lnnmanunm
Brush electric light patent, No. 219,208, is valid, and its ﬂrst six claims are
infringed by the Wood lamp. Following Bmah Llectrie Co. v. Ft. Wayhne Elec-
tric Co., 4 Fed. Rep. 234
2 Smn—l’nnmummy INTUNCTIOR. -
The questions involved depending solely on the construction of two patents
.which have been fully examined in many of the United States circuit courts, and
an _ injunction at the final hearing appearmﬁwh t0 be inevitable, an injunction pen-

g:m{é %ue will be grant.ed, notwithstanding es of the complaumnt in asserting
b

In Equity.
laEM’ Wilson & McOutchm L. L. Leggett and H. A. Scynwur, for com-
plainant.; :
_..Haggin & Yan Ness and Robt. 8. Taylor, for respondent. -
v.45F.n0.4—16



242 . FEDERAL. 'REPORTER, vol. 45, .

Before SaAwvyER, Circuit Judge.
)f'( ‘ N |

Sawver, J. This is a ‘suit in equlty for damages, and to en.
join the infringement of ~patent: No. 219,208, issued to Charles F.
Brush, September 2, 1879. The mfrmgement charged is, by the use
of the Wood lamp. . The Brush patent. bids been Tepeatedly before the
circuit courts of the northern d1strlct of Indiana, the northern district
‘of Tllinois, and the noithérn' district of Ohio, and sustdined after elab-
orate and exhaustive examinations, by Judges GresEAM, BLODGETT,
Brown, and Ricks. I have, especially, and, carefully, examined. ' the
Jucid and able opinions- of Judge Brown, now .of the United States su-
preme court, concurred in by Judge Ricks, in Brush Electric Co.v. West-
ern Electric Leght & Power Go.; 48. Fed. Rep. 538, and of Judge Broperrr,
concurred in by Judge GRESHAM, in Brush Electric ‘Co; v &ft.. Wayme Elec-
tric Co., 44 Fed. Rep. 284, and others, and I fully concur in their rea-
Boning’ ,and conclusions on. all the points.so satisfactorily discussed in
those, cages,  In the, latger, the, mfrmgmg lamp was the. Wood.lamp, the
same as,in t,l;us caso; and that it is aninfringement of the Brush lamp
it seems to me, is induhitably shown byitheleamned judge. . In.my pres-
ent enfeel; ed conditien,-and under pressure of thg:large amount of im-
portant and long submitied business stil] undisposed- of s shall not waste
time.ip & vain attempt. {Q add enything new to the admirable reasoning
of the judges in the, cases cited.: . In my judgment, the Brush patent is
vahd .and. the. ﬁrst 8ix, claims are infringed .by the,Woed lamp. - It is
‘urged 4hat, owing to- the great hardship, .that:would: be inflicted upon
the defendants, and theiy patrons, should the suit,wltimately, fail, there
ought to be no.temporary injunction; pending the suity, but; that upon
some equ1tab1e terms, an. injunction should be mthheld till it appears,
that the complainant is entitled to one, after a final hearing, and decis-
ion upon the merits. But these questions have been, elaborately, and,
exhaustively, argued over and over again, by counsel among the ablest
in the land, in patent law, in many of the districts from and including
the nort.hem district o Ohl 1p the northern district ef California. Every
additional afgument has Brought adgltmnal thought and experience to
the discussion. The.questions are, nef mere questions, of fact, depending
upon the doubtful testimony of Wltnesses, but questions of the construc-
tion of two patents claimed to be in-eonflict. - Both: co:unsel #nd - thé
courts, have Béen aided by the views’ ‘of:; eminent’ gpposiag experls, who
have éxamined these patents quletly, in their offices; and have there at
their leisure, exhaustlvely elaborated their theoties, 48 't what these pat-
ents,’ respectlve]y, cover, and presenied them to. the- court. - Trne, as
usual, insuch’ cases, the _opposing experts differ W1dely in their views,
but’ counéél and the coutts, have enjoyed the full benefit of their care-
ful and smentlﬁc study and suggestions. After so many exhaustive ar-
guments, upon a thorough consideration, and knowledge of ithie casd, it
is hardly todba-expbeted,|that further ‘suggestions aié lkely to be made
upon the construction of these patents, which will so change the delib-
erate views now taken bythe courtas o defeat un injunction at the final

D P A



CAMPBELL v. MAYQR, ETC:, OF THE CITY OF NEW YORK., 243

hearing. . The use-of the Wood light is not:-controverted..;' It is, earn-
estly, urged also, on the part of the defendant, that the laches of the
complainant in enforeing its rights against; the wrong-doer, should estop
it from -insisting upon obtaining an injunction pendende fite. - This doc-
trine of laches, as .I understand it, is, generally, applicable to prelim-
inary injunction, only. -When, upon a final hearing a, party, clearly,
appears fo be entitled tp an injunction, unlegs he has been guilty of
laches, I apprehend, that, as a general rule, the injunction, as a part of
his complete remedy, would not, ordinarily, be deniéd on the ground
of laches alone. It is quite possible, that a;case may arise, where laches,
surrounded and attended by other qualifying circumstances, may render
it inequitable to grant an injunction, as a-part of the relief afforded at
the final hearing. But, if 80, this is not a case of that class. When it
seenis apparent, as in:this case, after repeated. exhaustive examinations
of .the patents, that an injunction at the final hearing is, inevitable, it
appears to the court, that an injunction, pendente lite, should be granted.
Let an injunetion be granted, restraining, till the final hearing, or the
further order of the couit, the infringement of the first six claims of com-
plamant’s patent, upon the execution of a. bond to be- approved by the
clexk in. ﬂw wm of dollars. , i
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CMBELL v. M.won, Erc., or THE CITY OF wa Yom:.

! (C'trcuit Court, 8 D. New Ym‘k. February 4, 1891.)
l. PA ms POR INvmnnons-—INpmx;lemnm—Smr IN: Equrn—szmmo
nder Rev. St. U. 8. § 4920, which requires that, where the defense to a sult ln
equity for the infringement of & patent is prior knowledge or use of the patent
by others, notice shall be given th,h defendant’s answer of. the names and resi-
dences of the persons having such knowledge or making such use, and of the pln.ce
of the use, it is not necessary that such notice should be under oath.
2. Bame—ANSWER UNDER OATH—PLEADING.
‘Where complainant’s counsel in such suit consent to an order that the answer
lha.ll be considered as amended b ty the insertion of such defense and the required
‘- motice, suchconsent is & waiver of any turther oath : i
8, g E~+AMENDMENT—SETTING ASIDE.
* “Whereé the order allowing the amendment wé.s made on motion supported by affi-
da.vxt.s, among which was one having drawligs attached showing the course of the
ré 8. the operation of the relief yalve, which was.the invention in suit, the
" that such drawing gives 4 wrong impression as to the operation of the valve
§s ng grmmd for vacating me order, as havmg been proeured by falsehood md
raud. | [ .

In Eqmty
Marcus P, Norton, Ham;ey D. Hadlock and Horace G Waod for com-
la.lr.anl.. .
. Frederic, H.,Batta for defenda.nt. E
“'lWHmme. Thxs be is bmnght for mfrmgement of 8 patenta
James Knihbs.for a relief valve in steam:fire-engines, .and was sustained



