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NON-MAGNETIC Watcr Co. or AMERICA ¢t al. v. Assoctation Horro-
GERE SUISSE OF GENEVA et al

(Circuit Cowrt, S. D. New York. Februa.ry 11 1891)

Bm;vxcm OF Pnocnss-—Conrom-nons—-SM'tmo ASI‘DE Dncmm
‘Where, &t the tinie the subpoena was served, the bill failed-to show jurisdietion
of defendant corporation, and the marshal's return shows service only on one B,,
 who was séparately named’ a3 a defendant., a deoree pro confesao against the cor-
“poration will be set asides” - - ‘

In Equity.
Briesen & Knauth, for complainants. = ..
John H. Kitchen, for defendants., .~ .~ . '

Lacousg, Circuit Judge. When the subpcena to appear and answer
was served, the bill of complaint failed to show jurigdiction of the de-
fendait corporatlon, the Association Horlogere Suisse; and-the marshal’s
return'shows service only upoh Louis ‘E. Bornard, 'who'is separately
named ‘4s'a déferidant; and none upon the’ corporation, as 'was to be ex-
pected, in view of the fact that, at that' time, complamants were ‘expect
ing to’ bring it in by setvice by publ'ica’ﬂmn under section 8 of the act of
1875,/ Upon the record as it then was, (the bill’and" marshal’s return;)
the' ‘gorporation was entitled to remain quiescent.’ The subsequént
amen&ment of the complaint, allegmg that the defendant corporatioil
was engaged in business here, did not change the situation. 'Whethet
the defendant was served ot not is not to be determined by the state of
the Cage-as it was when the marshal’s return was ‘made. - The decree pra

e£o agamst the ASSocmtlon Horlogere Smsse iy thterefore vaca.ted
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Forp et dl. v. Lovisvirti, N. 0. & T. R. Co.

' (Gtroutt Court, . D. M'tsstséibbi. W.D. Febriary 12, 1601,

Cmn's--Copms OF RECORDS. ;
Under Rev. 5t.U. 8. § 983 which provides that “lawtul fees for exempliﬂcationa
‘and copies and papers. neceasarllv obtained foruse on trials” may be taxed as costs,
a successful party cannpt tax as costs certified copies of the muniments of his title,
since he must be- gresumed to have such papers in his possession; but he may tax
ns costs t.ra.nscnp of suxts on whlch he rehes merely to defeat l'ns adversary’s
title.’

| In Eqmty On: motion ﬂto“retax coﬁts. L .
Sullivan & ‘Whilfield, . for.complainants. . . . vos 0 o o
Yerger & Percy, for defendant. -~ ... . .ot

. HILTJ;-ji." ‘The que'sti’ons'-_novi.lfor decision. arise. ﬁboh' cbmpiainants’
motion to retax the costs in this cause by dissllowing the. items for



FORD ®. LOUISVILLE, N..0. & T. R. CO. 211

money . paid by defendant for copies of records, deeds, and other papers
filed as evidence upon the part of defendant. (1) The amount of $150,
paid. to the clerk of the chancery court of Hinds county for the tran-
seript of the cause of. Green vs. (fibbs. (2) Amount, of $95, paid to the
clerk of the circuit court of the United States for the district of west
Tennessee for transcript of the record in the case of Luke P. Blackburn
vs. Selma & Marion & Memphis R. R..Co. (38) For thesum of $150, paid
for copy of abatement sales, lists, and levee records in and for the coun-
ties of Bolivar, Coahoma, Issaquena, Sharkey, Washington, and Tunica.
(4) Amount of $475.45, amount paid to clerks of different counties for
copies of deeds, all ﬁled as evidence in the cause upon the part of de-
fendant. ...,

At is- mmsted upon the part of complamants that these deeds and rec-
ords-were but muniments of defendant’s title, and not proper charges of
costs .to be taxed against complainants. = The questions presented are
very much those of first impression. I have been referred io no decision
directly. in. point, and I am satisfied none exists, or the able and astute
counsel on both sides would, the one or the other, produce it; so that
I must rely upon what seems to me the proper construction to be given
to section 983, Rev. St. U. 8., which reads as follows: :

“The bill of fees of the clerk, marshal, and attorney, and the amon nt paid
printers and witnesses, and lawful fees for exemplifications and copies and
papers necessarily obtained for use on trials, in cases where by law costs are
recoverable in favor of the prevailing party, shall be taxed by a judge or
clerk of the court, and be included in, and form a portion of, the judgwent or
decree against Lhe losing party.”

1t is not'intenided by the statute to tax the losing party with any
costs which the gammg party could have avoided by the production of
any written' testimony in hispossession. The testimony must not only
be necessary on the trial or hearing of the cause, but the expenditure tor
its praduction must be necessary, which cannot be the case if the suc-
cessful patty already had it in his possession, whether the orlgmal ora
copy. : The presumption is that a party claiming lands has in his pos-
session all the muniments of title required to be recorded necessary to
show bhis title to the lands owned by him, embracing patents, deeds,
copies of wills, and such othet papers, not only those iiimediately execut-
ed to him, but all under which he claims title; and, if he does not have
them in his possessmn, the presumption is that he ean obtain thein, or,
if not, that it is“his misfortune or neglect. Under this rule I am"of
opinion that the charge for coples of these deeds must be disallowed. 1
am of ‘opinion that the rec6rd ‘or transcript of the same in the case of
Green 'vs. Gibbs was important evidence for defendant on the hearing of
the caiise, ds Aincidentally’ forming a part of its munifents of title, but
only mcxdentally, and was not required to be recorded with the deed of
the mastér ‘in chancery to Gordon, or a record which the defendant is
pre‘mméd £6 'have had in'his possession, and could obtain only by pay-
ing for the transcript of it. ' I am therefore of the opinion that thisitem
iz properly taxed as part of the costs. . I am also of opinion that the
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transeript of the proceedings of the United States court in'the case of
Blackburn vs. Railroad Co. was necessary as testimony for defendant on
the hearing of this cause, not as a part of defendant’s muniment of title,
but as evidence to defeat complainants’ title. Defendant did not claim
title through the proceedings in that case, and was not required to show
any title in itself, if it could show a want of title in complainants. I am
therefore satisfied that this item is properly taxed as part ef the costs of
the cause. The statute of the state made the certified list of lands sold
by the sheriff for non-payment of taxes filed with the auditor a sufficient
instrument to pass the title to the land sold from the delinquent tax-
payer to the state, and for that reason it is presumed that the defendant
has in its' possession a certified copy of these lists, and so much of the
item charged for a copy of these lists must be disallowed for the' reasons
stated. The defendant is not presumed to have in his possession a tran-
script of the proceedings of the levee boards, which were ptoper evidence
on the héaring of the cause; but the-bill of costs, as made out, does not
show*what amount was pald for these transcripts. - Therefore this item
must be ‘disallowed, but with léave to retax the costs, so as to show the
amount ‘paid for these transcripts. ' The result is that the matters arising
upon complainants’ motion will be referred to the clerk of thls court t‘o
retax the costs, as stated in this opinion,

i

New Yorx & R. Cement Co. v. CorLAY CEMENT Co.?

(Cﬁwit Court, E. D. Pennsylvania. February 18, 1891.)

TRADE-MARKS—MANUPACTURES—NAME OF CITY. ; : Lo

While an exclusive right or property in a trade-mark or trade-name need not be

contined to a single person, yet a trade-mark cannot exist in the name of the city in

which a thing is made by manufacturers in that city, for any one is at liberty to go

to the city and manufacture, and falsely designating the article made as coming
from that city is a fraud only Amrmmg 44 Fed. Rep. 277.

B111 in Equlty to Enjoin Infnngement of Trade-Mark
Motion for reargument. _
Roland Coz, for complainant. '
Preston K. Erdman and Chas. Howson, for defendant.

. BraDLEY, Justice. While we haveno hesitation in denylng the motion
for a rehearing in this case, being entirely satisfied with the conclusmn
at which we arrived on the argument of the cause, it may be proper to
add a few words in explanation of our former opinioh, In holding that it
is necessary to the validity of & trade-mark or trade-name that the clalm-
ant of it must be entitled to an exclusive nght to it, or property in it,
we do not mean to say that it may not belong to more than one. person,

‘ 1Reported by Mark Wilks Couett Esq., of the Philadelphia bar,



