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" Edivard . Mitchell, U. S. Atty., and Henry 0 Platt, Asst U. S. Atty.,
for ‘collector.
LACOMBE, Circuit Judge, (orally) In this case the board of general
:11ppralsers aiﬁrmed the deCISIOD of the eollector. This’ court aﬁirms then'
ecision. z

.

Umnn Su-ms v. Kmoxux &. H BRIDGE Co. -

(,District Court, S- D. Iowa) ..E' D Februm‘y 1 1891 )

1. meene—Ons'mUc-rmNs T0 NAvmulon-—Rnuovu. BY. Sncm:'mnr or WAR, :
- A bridge having been built and maintained in accordance with ‘the requireinents
. of an apt of congress, the secretary of war cannot declare it an gbstruction to naw-
igation, and require it to be changed remodeled, or rebuilt, under the act of con-
ﬁresa of August 11, 1888, (25 U. 8. St bt Larde, p. 424, 8% 9, 16,): providing that when
;... -he shall have reason to: believe that ady Yridge is an. obstructien to free naviga-
tion, or where there is diﬁoult.y in passing the draw-opemng or raft-span, the sec-
" -retary of ‘war shell give' notice requimgg the bridge'to be altered, so as to render
. navagation through or under it free, easy; and unobstructed, and that the owner of
{such Jbridge shall be liable to a penalty for willfully falhng to remove the
bridge, or 10 cause the nécéssary alterations to be made. e
l.* SaME—NOTIOR OF ALTERATIONS REQUIRED.:
Assyming that sections 9 and 10 are valid in any case, the notice g{ven by the
*secrétary of war must Point out what alterations are réguired to be made; and a
notica ia noti sufficient which requiresi the owners “t0 80 alter said bridge as to ren-
der evxgagmn throngh or under it free, eagy, and unobstructed, ” though the notice
contains a recital that “the bridge was.an obistriiction to free navxga'ﬁlon by reason
.- of its location, which at atages of water permitting navigationoverthe Des Moines
B r?plds rendera dlﬂicul.t. the passage of hoats, rafts, ete., thmugh its west dtaw rest
pier.
8. Sn'mms—anu—anm or Pmumms. :
By the express provision of Rev. 8t U, 8. § 13 thslrepeal of a sbatnt,e doea not
rt;‘llease any penalty, fortenaure, or habilxty incurred unless t:he repeahng aot so pro-
vides.

o - . X I

At Law. Action to recover penelties under provmons of Sectlons 9
and 10 of the act of eongress of Auguﬂt 11 1888 On demurrertopetl-
tlon o
. Lewis Miles, U. S Dist. A'Ety., or plamnﬁ' E ‘
H. H Tnmbte Ww. J. Roberts and James o Dam, for defendant

SHIRrAS, J. In the dct of congress of August 11, 1888, (25 St. at Large,
p- 424,) 1t is provided: "

“Sec. 9. That whenever the gecretary of war shall have good reason to be-
lieve that - any railroad’ or wother bndge Dow constructed, or which ‘may be
‘hereafter - -eonistructed, over any of the’ navigable water-ways of ‘the. United
States. id aniobstruction to the free navigation of such waters by reason of in-
sufficient  height, width, of, span, gr otherwise, or where. there is difiiculty in
passing the draw-openi ,Or -the raft-span. ef guch bridge by rafts; steam-
boats, or ot.her water-crai it‘. ‘shall be the duty of said. secretdry to give no-
tice to the persons or corpomtions owning of controllmg said bridge to so
alter the'samé as to render navigation throngh or ‘under it Tree, easy, and un-
obstructed; and in giving such notice he ghall: prescribe in each cAse reasona-
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ble time in which such alteration is to be made. * *: #. Sec. 10. That the
OWner Or manager or managers, of any railroad or other bndge obstructing
the free navigation of any navigable water-way of the United States, who shall
willfully fail or refuse to remove the same, or to cause the necessary altera-
tions to be ‘made 'in the same, so as to render navigation through or under it
free, easy, and-unobstructed to rafts, steam-boats, or other water-craft, after
receiving notige to that effect from the secretary of war, and within the time
prescribed by him, shall be subject to a fine, as penalty therefor, of five hun-
dred dollars per month for the time he or they are in default.”

In the petition filed in this cause it is alleged that the defendant cor-
poration is the owner of a railroad and wagon bridge across the Missis-
sippi river at Keokuk, Iowa. That on or about the 81st-day of Decem-
ber, 1888, the secretary of war, then having good reason to believe that
said bridge was an obstruction to the free navigation of the river by rea-
son of its Jocation, which at stages of water permitting navigation over
the Des Moines rapids rendered the passage of boats, rafts, etc., through
its west draw rest pier difficult, gave due and legal notice to the said de-
fendant to so alter said bridge as to.render navigation through or under
it free and unobstructed; said notice, so given defendant, being in-the
following form:

: “WAR DEPARTMENT.
“W asHINGTON CITY, December 19, 1888.-.

“To the Keokulk & Hamilton Bridge Company: Take noticethat, whereas,
the secretary of war has good reason to believe that the bridgeacross the Mis-
sissippi river at Keokuk is an obstruction to the free /avigation of the said
Mississippi river (which is one of the ndvigable waters of the United States)
by reason of its location, which at stages of water permitting navigation over
the Des Moines - -Rapids renders the passage of bouts, rafts, ete., through its
west draw rest pier difficuit; and, whereas, to the 3lat day of March, 1839, is
a reasonable time in which to so alter the said bridge as to render navigation
through er under it free, easy, and unobstructed: Now, therefore, in obedi-
ence to and by virtue of the ninth and tenth sections of an act of the con-
gress of the United States entitled *An aet making prlopl‘ldtl()n for the con-
straction, repair, and preservauon of ‘certain public works on rivers and har-
bors, and for other purposes,” which took effect August 11, 1888, I, Wm. C.
Endicott, secretary of war, do hereby nolify the said Keokuk & Hamilton
Bridge Company to soalter the said bridge as to render navigation through or
under it free, easy, and unobstructed, and prescribe that such alteration shall
be made’ and completed on or before the 31st day of March, 1889. .

“Wu. C. ENDICOTT, Secretary of War.”

—'-That the defendant failed and refused to cause the necessary altera-
tions in, said bndge to be made, 80.a8 to render navigation under it free
and. unpbstructed for rafts, steam-boats, and other water-craft, which
fajlure had continued for two months after the date.fixed in the notice
for the completion of said alteration, and in consequence thereof the de-
fendant - had : become indebted in a penalty of $500 for each of said
months, judgment. being prayed in the sum of $1,000.

To this petition a demurrer is interposed on several grounds, the first
bemg that the sectjons:of the act of congress above cited are unconstitu-
tional and void , for the reason that the powers attempted to be thereby

9legated to the seqretary of war are exclugively lodged by the constitu-
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tion in congress, and the same cannot be conferred upon any other body
or person. That the power of congress to determiné whether a bridge
may be erected at a given place upon the navigable waters of the United
States, and to prescribe the character thereof, is paramount, is settled
by a long series of decisions of the supreme court. Pennav. Bridge Co.,
18 How. 421; Gilman v. Philadelphia, 3 Wall. 718; In re Clinton Bridge,
10 Wall. 454; Bridge Co. v. U. 8., 105 U. S. 470 leler v. Mayor, etc.,
109 U. 8. 385 8 Sup. Ct. Rep. 228.

On part of defendant it is admitted that congress possesses this con-
trolling authority, and could exercise it over the bridge owned by de-
fendant; but it is contended that congress alone can exercise the power,
and must do so as a legislative body, and that it cannot delegate this
power to any other body or agency. The argument is that the bridge
in question was originally built under the authority conférred by the act
of congress of July 25, 1866, and that as built it conformed to the re-
quirements then prescnbed by congress, and was therefore a legal struct-
ure; that admitting that for any cause since arising the bridge may now
be'a greater obstruction to navigation than it formerly was, still it is for
congress to determine whether the obstruction caused by it is sufficiently
great as to require a change in the bridge, and, if 8o, to determine the
nature and extent of such change. If it be true that the bridge in ques-
tion when erected met all the requirements of the act of congress under
the authority of which' it was built, so that it was then a legal structure,
it is difficult to evade the conclusmn that it would require an act of con-
gress to so change its status as to render the bridge company liable to
punishment for maintaining it as it was originally constructed. = Rail-
road and wagon bridges across the rivers of the country are agencies for
the carrying on the public travel and commerce, the same as are naviga-
ble rivers; and it is therefore held that there must be in all cases a rea-
sonable compromise between the two modes of travel, and that each may
be required to submit to some obstruction and inconveniences, or, in an
extreme case, when the intezests of the public demand it, the one mode of
commercial intercourse may be authorized, to the exclusion of the other.
Transportation Co. v. City of Chicago, 107 U. 8. 678, 2 Sup. Ct. Rep.
185; Gilman v. Philadelphia, 8 Wall. 718; Miller v. Mayor, ete., 109 U.
S. 385, 8 Sup. Ct. Rep. 228. If, therefore, in a given case, congress au-
thorizes the construction of a railway bridge across a navigable river, and
prescribes the location and:mode of its construction, and the bridge is
built in conformity therewith, it is certainly then a legal structure, and
the obstruction caused by 1t to the navigation of the river‘must bé
deemed to be a burden lawfully imposed upon the free navigation of the
river, of which no one can legally complain. If upon the completion
of the bridge it becomes apparent that the same, owing to its location or
mode of construction, or through some change in the channel of the nver,
is in reality an unreasonable obstruction to the navigation of the rlver,
congress can‘require it to be remodeled; or to be entlrely removed, if
that be the only remedy. -Until congress, however, requires it to be re-
modeled or‘temoved, it certainly cannot beclainied that the bridge com-
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pany is liable in. any form of proceeding to be fined or punished for
mmntammg the bridge, or that the structure can be judicially declared
a nuisance, and abatable agsuch. The ruling of the supreme courtin the
Wheeling, ete., Bridge Case, 18 How. 421, is conclusive upon this proposi-
tion. . It follows, therefore, that if a bridge is constructed in accordance
with the provisions of an act of congress authorizing its erection, it is,
when thus constructed, a legal structure, and its status in this particular
cannot be changed by judicial action, or by any power short of that
which legalized it in the beginning. It is certainly a defense to an ac-
tion brought under section 10 of the aet of August 11, 1888, to recover
a fine for maintaining a bridge across a navigable river which is claimed
to be in fact an obstruction to navigation, if it be shown that the bridge
as constructed has been declared a legal structure by the congress of the
United States, which may be done by showing, as in the Case of the Wheel-
ing, elc., Bridge, that after its erection congress legalized it, or by showing
that congress authorized its erection, and prescribed the location and-form:
of the structure, and that it was built in aceordance therewith. ;

'The bridge-owner cannot be made liable toa fine or for damages simply:
pecause ‘the bridge _may be in fact an obstruction to the navigation of
the river, but-only in case the obstruction is illegal; and that cannot'be.
predicated of a bridge built under the authority of, and in accordance
with the requirements of, an act of congress. Therefore, in the present
case, if it be true that the bridge owned by the defendant company' was
built under the provisions of -the act of congress of July 25, 1866, and.
when completed met the.requirements of that act, so that it*was then a
legal strueture, and it has not sirice been changed or become out of repair,
but still continues to fulfill-the requirements of the act under which it
was constructed, then it must be-shown, in order to subject the defend-
ant company to liability for the maintenance of the bridge, that con-
gress has in some proper mode required a change or alteration to be
made therein, and that the company has failed or refused to comply
with such requirement, and has thus rendered itself liable for the main-
tenance of what congress has thus declared would become an illegal:
structure, unless changed or remodeléd in a.ccordance with the requ1re~
ments preseribed by congress.

On behalf of .the United States it is clalmed that -congress: has in'a
lawful manner declared that the bridge in question must be changed in
«ertain particulars, through the action taken by the secretary of war, act-
ing under the authonty of section 9 of the act of August 11, 1888, and
thus the question is presented, whether congress can delevate to the sec-
retary .of war, or any other body or person, the power to determine
whether a bridge lawfully constructed is so much of an -obstruction to’
navigation that the public interests require it to be remodeled or wholy:
removed. It cannot now be.questioned that congress can confer upon
the secretary of war, or other agency, the’duty of ascertaining:whether
2 given structure conforms in fact to the requirements of the act of con-
-gress authorizing its erection, and to prescribe any changes that may be
peeded to conform it thereto; or congress may authorize the ere¢tion of:

’



182 ; FEDERAL REPORTER, vol. 45.

\bridge in accordance with the plans to be adopted by the secretary of
war, as is held in the ‘case of Miller v. Mayor, etc., 109 U. S. 385, 3 Sup.
Gt.'Réep. 228, but still this does:riot :imeet the exact question now before
- the court. Assume ‘that a given ‘bridge was built under an act of con-
gress which prescribed:-the height thereof and the width of the spans,
and: that it conformed to the requirements of the act in.these particu-
lars, and the secretary of war should come to the conclusion that as thus
built the bridge was an obstruction to the free navigation.of the river,
and ‘should order the bridge company to increase ils height and widen
the: spans, would such 'action be legal and binding upon the bridge
company? It seems to me that it would not. It is for congress to de-
cide how much of an obstruction to the free navigation of the river may
be caused, and to prescribe the height of the bridge, the width of the
span, and the like, which may be done by express declaration in the
act of cangress, or by providing that the bridge shall be built in accord-
ance with the plans to be approved. by the gecretary of war or other com-
petent person. If the bridge when built conforms to the requirements
imposed by congress, in whatever mode they are prescribed, then the
bridge is a legal structure, and the obstruction caused by it to-the nav-
igation of the river is authorized. Congress cannot, without abdicating
its paramount and conclusive authority in the regulation of the com-
mercial highways of the country,-confer upon the secretary.of war the
right. to- declare that bridges lawfully erected are obstructions to free
navigdtion, and ‘must be remodeled or removed. . If section 9 of the act
of 1888 had provided that it should be the duty of the secretary to as-
certain whether the bridges named ‘in the section were obstructions to
navigation by reason of a failure to construct them in accordance with
the requirements of the acts authorizing . their erection, and, where such
failure existed, to require the bridge.company to conform to the require-
ments prescribed, exception could not be taken to such an enactment;
but that is not the purport of the section. - It requires the secretary, in
case he has good reason to believe that a bridge. is an obstruction to the
free navigation of a river by reason of insufficient. height, width of span,
or otherwise, -or where there:is difficulty in passing the draw-opening or
the raft-span of the bridge, to give notice that the bridge must be so al-
tered as to render navigation free and iuncbstructed. There is not, prob-
ably, a railroad bridge across any of the navigable rivers of the country~
but creates some obstruction to the. free navigation of the stream; nor is
there a draw-bridge butthat creates some difficulty in passing through
the same. -If this section is consirued literally, it-would compel the
secretary of war to require. the alteration or possible removal of nearly
every bridge in the country that spans a navigable river; and the only
estape from this conclusion.is to hold that it is-intended only to require
the alteration of bridges that cause an unreasonable obstruction to navi-
gation, or create an unreasonable difficulty in passing the draws thereof,
and ‘that the secretary of :‘war mmst determine in each case whether the
bridge is:or is-not an unreasonable obstructmn before he can require it
to be altered.. .
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Thus we are forced back to, the conclusion. that the section in questlon
confers upon the secretary the duty of determmmg whether a given
bridge is an unreasonable. obstruction, which in turn_involves the duty
of determining how much, of an obstruction. the public interests require
should be placed in the way of the free navigation of the river, which
is a question which belongs to congress to determme, and which cannot
be rightfully delegated. to any. 'subordinate authority or person. It cer-
tainly would not be claimed that congress could confer upon the secre-
tary of war the power to determine when and where bridges should be
built over the navigable rivers of the country, and to define, according
ta his own Judgment the character thereof, thus settling how much of
a burden should be placed upon the navigation of the rivers; yet in
what pa.rtxcular would there be a difference between the power to be ex-
ercised under such an act and that attempted to be conferred by section
9 of the act of 1888, In each case the secretary would be required to
determine to what extent the free navigation of the river mlght be ob-
structed in the pubhc interests, and in the one case to require the bridge
to be hullt and in the other to be remodeled pr altered so0 as not to
cause .an obstructlon greater than that which the, Secretary had -deter-
mined the navigation of the given river should. be subjected to, and thus
the Judgment and decision_of the secretary upon the question; of the
amount of obstruction that the pubhc interests demand should be caused
to the otherwise free navigation of the river would be stubstituted for the
judgment and decision of congress upon. tlns questlop In eﬁect, if the
bridge owned by the. defendant company is constructed in accordance
with the requ1rements of the act: of congress authonzmg its erection, the
case 18 presented in this form: . .Congress declared that the navigation

of the Mississippi river, should be subjected to so much ‘of an obstrue-
tion as would be. caused- thereto Dby the erection of the bridge at the place
and in the form provided for in the act, and, the bridge having been
thus built, then congress, by the act of 1888, provided that if the sec-
retary of war deems the bridge to be an obstruction, then it must be re-
modeled or removed; or, more bneﬁy, a brldge which congress author-
ized to be bujlt, and. declax,‘ed to be a legal structure, can be declared to
be illegal, and therefore removable, by, the secretary of war, If the lan-
guage of section 9 of the act in question is sought to be applied in the
case of a bngjge erected under the authorlty of, and in accordance with
the provisions of, an act of congress, so that, in effect, a structure which
was a legalized. obstructlon to the navigation .of a river is declared to be
an obstruction by the secret,ary of war,. and for that reason the bridge
must be remodeled or rebuilt in whole or in part, then it must be held
that the. sectlon was not mtended to . be applled to such cases, or
if it ‘was, then, ‘that the sectlon is v01d for the reason that. congress
cannot confer the power upon the secretary of ‘war of determmmg ques-
tions thh congress alone can declde, nor. can the secretary be empow-
ered. to determme when an act of congress authorizing and legalizing the
erection_and’ maintenance of, 8 bridge over a.navigable river, shall cease
to have that eﬂ'ect and thus to declare a bndge to be an 1Uegal obstruc-
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tion to navigation which congress has declared is a legal obstruction.
If it be true, then, and this opinion is based upon that assumption,
that the bridge owned by the defendant company was built under the
authority of, and 'in accordance with the requirements of; an act of con-
greéss, to-wit, of the act of July 25, 1866, and has since been maintained
in accordance therewith, then it is held that the secretary of war does
not, under section 9 of the act of Aujgust 11, 1888, possess the power to
declare the bridge to be an obstruction to the navigation of the Missis-
sippi river, and for that reason to require it to be changed, remodeled,
or'rebuilt, and the order made to that end is nugatory; and’ the defend-
ant company cannot be held liable {o a fine for failing to obey such order.
' The next ground 'of demurrer is that, granting in a given case that
the Secretary of war might lawfully possess and exercise the power to
require the owners of a bridge over a nawgable river to change or alter
the constructlon thereof, as provided for in section 9 of the act under
consideration, nevertheless, to put the owner of the br]dge in default,
the notice given under the statute must point out or define in some mode
what changes or alterations are required to bé made. ' In'considering this
quesnon regard must be had to the character of the statute sought to bé
enforced.  ‘The section of the act which is the basis of this proceeding is
penal’ in its nature, and the action is to recovera penalty for an alleged
violation of its provisioris. It is a fundamental rule in regard to such
statutes that to be enforceable they must be free from ambiguity and
uncettainty; or, in other words, béfore the citizen can be punished for
a fiilure to obey the statute, it must be made clear what he is required
to do or to abstain from doing. If this 'was not the rule, then statutes
could be so drawn as to prove traps, not only to the unwary, but even
to those who might desire to obey the law, but had been innocently
misled by the uncertainties caused by the ambiguous language of the
statute. Now a statute may require obedience to some proper order to
be made by a named person, body, or other authority, but in' that case
the order to which obedience is requlred must be sufficiently clear and
certain to notjfy the person to whom it is addressed of what he is to do
or not to'do. In the present case, assuming that the secretary of war
had the power to decide that the bridge owned by the defendant com-
‘pany was an obstruction’to navigation, and'mu‘s't bé altered or remod-
eled, was it enough for him to simply decide that it was an obstruction,
and then to notify the defendant that the bridge must be remodeled
‘without pointing out in what the obstruiction to the navigation consisted,
or what change or alteration was required to be made? It would seem
that in some fair way the bridge company should be notified of what
was required of it before it could be adjudged to be in default, and be
subjectéd to a fine; or, in othér words, the secretary should declare in
what particular the bridge should be rebuilt, remodeled, or changed, so
that the owner thereof ¢ould reasonably know what was expected of
him. It certainly could not be permitted to the secretary, without any
hearing afforded to the ¢ company, to declare that the bridge was an ob-
struction; and then to notify the company that the bridge must be altered
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or remodeled, without pointing out either the character of the obstruc-
tion, or the changes deemed necessary to be made in order to meet the
views of the secretary. Unless properly notified of what was expected
of the company, the latter might make many and costly changes in the
bridge, and still be liable to, punishment because it had failed to make
the changes which the secretary had in mind, but had failed to declare
or make known to the company. . Thus the company, under a general
notice to alter its bridge, might at great expense increase the height
thereof, and then be fined for not widening the span between the piers,
or wvice versa. If the action taken by the secretary simply amounts
to saying: “This bridge is an obstruction to navigation; alter it,”—it
would seém clear that the bridge-owner cannot be charged with the duty
of guessing‘at what is regiired, and be subjected to a fine by way of
punishment because it failed to properly solve the riddle. The notite
given to the defendant company in this instanece, after the recitals therein,
reads as follows: ‘ - S
“I, Wm. C. Endicott, secretary of war, do hereby notify the said Keokuk
& Hamilton Bridge Company to 8o alter the said bridge as to render naviga-
tion through or under it free, easy, and unobstructed, and prescribe that said

alteration shall be made and complefed on or before the 31st day of March,
1889.” ‘ ’ ' \

This notice requires the bridge company to go alter the bridge as to
render navigation under it free, easy, and unobstructed. . Literally con-
strued, this would practically require the bridge to be wholly removed,
for no bridge having a draw to be passed can exist without placing some
obstruction in the way of the free navigation of the stream over which it
rests. - From such a notice, how is it possible for the bridge company to
ascertain what is required of it, except that it must leave the navigation of
the river “free, eagy, and unobstructed,” which is impossible, so long
as the structure remains resting on piers built in the river, with a draw
for the passage of steam-boats and other like craft through it. If it is
said that such a notice must.be construed to mean that the obstruction
caused by the bridge musi:.be reasonable, and that it must be altered so
asto be only a reasonable . obstruction, the difficulty still remains that
no guide or direction is given to the company for determining how
much of an obstruction would be deemed reasonable. The notice doesnot
require that the bridge shall:be such aheight, or of a given span between
the piers, or that the draw shall be placed at a given point, orat a given
angle to the current, nor is it declared that the bridge is an obstruction
because of insufficient height, width of span, or otherwise, and hence
the company is left wholly in the dark as to what isreally required of it.
Whose judgment is to determine whether the bridge is in fact an unrea-
sonable obstruction? If, under this notice, the company had expended
thousands of dollars in remodeling the bridge, and it had then been
sued because the navigation. of the river was not free, easy, and unob-
structed on. account of the bridge, what criterion could be appealed to
for determining whether the company had met or failed to meet the re-
-quirements of the notice served upon it? If the noticeitself had pointed



