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be denied the right to invoke the same law to reduce the amount of re-
covery against him.

o If the federal courts, allow the full amount of mte,rest which a creditor
may claim under the laws of Illinois solely on the ground that interest is
& matter of state or loca] regulation, those courts cannot consistently al-
low interest on instruments which, under the well-established law of that
state, do not draw interest,

. Finding and Judgment for the plamtlﬁ' for the amount of his coupons,
thhont mterest. oo

n rc BALLIN et al

(O'h'cwu Cburt. S, D. New York. January , 1891)
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Construcﬁon of the ‘act of May9 1§ 90 entitled “An act prowding Tor the clas-
sification 6f worsted eloths as woolens. bnder this act the secretary of the treas-
ury must finally classify’ the merchandue t’herem named, and that power is vested
innootherofﬂcer. Ly s

. : g RN o '(\‘ .
At Law. ‘ h e
* The fitm of Ballm Joseph & Co unported by the C1ty of Rxchmond

July 21, 1890, into "thie _port of New. York certain’ worsted cloths, com-
posed. entu'ely of worsted, which. were Teturned by, the appraisers on the
invoice a8 “woolen. cloths” under 80 cents, and duty was thereupon as-
sessed- on said merchandise by. the: collector at the rate of 35 cents per
pound ‘and’ 85 per centum’ ad valoréem, under the provisions of the tariff
act of March 8, 1883, (Tariff Ind. par. 862,) and the sct of May 9,

1890, entitled “‘,An aot providing for the classification of worsted cloths
as woolens.”, ‘The importers duly appealed from this agsessment of duty
to the board of United States general appraisers, in-pursuance of section
14 of the aet of June 10, 1890, entitled “ An act to simplify the laws in
relation to the collection of the revenues.” ... The board of United States
general appraisers affirmed the decision of the collector. The importers
thereupon, and under the provisions of section 15 of the said act of June
10, 1890, took the necessary. proceedings for a review of the decision
of the board of general appraisers by the United States circuit court upon
their return and therecord, Theimporters, in their protest, alleged: (1)
That the said act of May 9, 1890, was. never passed according to law,
because no- quorum was. present in the house of representatives. (2)
Said act was never passed accordingto law, and never became alaw; be-
cause, when passed, & majority of the members of the house of represent-
atives were. not present, and it was certified- to-have been passed when
it had not been passed, in violation of section 5, azt, 1, of the constitu-
tion of the United States.. (3) Becausea quorum:of the house of rep-
resentatives did not.vote; upon said act. (4) Because said act confers
no power or authority, upon the collector to assess and. take duties upon
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the said importations at the rate of'85 cents per pound and 35 per cent.
ad valorem. (5) Because, as a'matter of fact, the secretary of the treas-
ury had not seen the goods, and had never in fact classified them for
duty. (6) Because said act does not repeal any act imposing a pre-
exigting rate of duty upon said importations. (7) Because said act does
not and cannot operate to change the duty upon manufactures “wholly
or in part of worsted,” and not “in part of wool,” as provided for in the
act of March 3, 1883 (8) ‘Because whether the secretary of the treas-
ury has classnﬁed gaid goods as woolen cloths or not does not alter the
fact that they are manufactures of worsted, and dutiable accordingly.
The importers thus attacked the validity of the act of congress approved
May 9, 1890, and known as the “Dingley Bill,” entitled “An act pro-
viding for the classification of worsted cloths as woolens.” This acts reads
as follows:

“That the secretary of the treasury be, and he is hereby, authorized and
direcied to classify as. woolen cloths all imports of worsted cloth, whether
known under the name of ¢ worsted cloth’ or under the name of ¢ worsteds®
or diagonals,’ or otherwise.” ‘

Stephen @. Clarke and Edwin B. Smith, for importers.
Edward Miichell, U, S. Atty., and Henry C. Platt, Asst. U. S. Atty.,
for collector and government,

The latter argued that while the contention of the importer is that the
secretary of the treasury is directed by the act of May'9, 1890, personally to
classify worsted cloths as woolens, the language of the act is susceptible of a
different construction. Section 248 of the United States Revised Statutes
provides ‘that “the ‘seeretary of the treasury shall from time to time digest
and prepare plans for the improvenient and management of the revenue, and
for the support of the public credit; shall superintend the collection of the
revenue, *  * * and generally shall perform all such services relative to
the finances as he shall' be directed to perform.” Section 249 provides that
“the secretary of the- treasury shall direct the superintendence of ‘the col-
lection of the duties on imporls and tonnage as he shall judge best.” Section
251 provides that “the secretary of the treasury shall make and issue from
time to time such instructions and regulations to the several collectors.
* % % He shall prescribe forms of entries, oaths, bonds, and other papers,
and rules and regulations, not inconsistent with law, Lo be used under and
in the execution and enforeemefit of the varions provisions of the internal
revenue laws, or in carrying out the provisions of laws relating to raising
revenue from imports, or to duties on imports, or to warehousing. "' He shall
give suéh directions to collectors, and prescribé such rules and forms to be
observed by them, as may Le'nécessary for the proper execution of the law,”
ete. Section 252 provides: that “the secretary of the treasury, under the di-

rection of the president, shall from time to time establish such regualations,
not inconsistent with law,'ds the president shall think proper, to sectre a -
just, faithful, and impartial appraisal of all goods, wares, and merchandise
imported into the United States,” ete.  Section 2652 provides thut “it shall
be the duty of all ofieers of the cistomns to execute and carry into'effect all
instrucetions of the secretary of the treasury relative to the execution of the
revenue laws; and, in case 'any difficulty shall arise asto the true construc-
tion or meaning of any partof the revenue laws, the decision of the secretary-
of ‘the treasury shall be conclusive and binding upon all officers: of the cus-
toms.”: Bection 2949 provides thut “the secretary of the treasury from time -
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to time shall establish such rules and regulations, not inconsistent with the
laws of the United States, to secure a just, faithful, and impartial appraisal
of all merchandise imported into the United States,” etc.

The secretary of the treasury is the chief officer and head of that depart-
ment, and all revenue and customs officials are, in contemplation of law, his
subordinates, assistants, or employes, and subject to his general direction
and control in revenue matters. Article 556 of the treasury regulations
reads as follows: “Collectors will make immediate report of the classification
given at their respective ports to all imported goods not enumerated in the
tariff. When any portion of the law affecting the classification of enumerated
articles may be of doubtful meaning, collectors will in like manner report the
classification adopted in such cases. Appraisers are required to report to
the collector their opinion as to the proper cldssification of imported articles
submitted :to their examination, but in case of disagreement the decision of
the question rests with the secretary of the treasury.”

Interpreting the act of May 9, 1890, in the light of existing statutes, con-
gless never intended that the secretary of the treasury should rersonally

classify “worsted cloths,” or any other merchandise, for duty, but that such
dlagsification was to be made, under his general direction, by the officers, his
subordinates, agents, and eémployes, whose particular duty it was, under the
law and in the usual course of business, o classify such goods. It would be
absurd and 1mprdctlcable for the secretary of the treasury personally to engage
in the duties of an appraiser or ¢collector by himself, inspecting goods at every
port in this country, and passing jadgment upon them, and formally an-
nouncing such judgment. The act itself operated to place worsted cloths in
the same category with woolen cloths as to classification and rates of duty.

.. On May 13, 1890, the secretary issued a circular calling the aitention of the
collectors of customs to this. law. Treas. Dec. No. 10,020.. This was a pro-
mulgation of the:law, for the guidance of such officers. . It is a rule that in
the interpretation of statutes courts should not defeat legislative intent by
adhering too rigidly to the letter, nor follow the mere language to conse-
quences which are clearly absurd. Oates v. Bank, 100 U. 8. 289. The mean-
ing of the legislature in a statute may be extended beyond the precise words
used in the law, from the reason or motive which the legislature proceeds,
from the end in view, or the purpose designed. U. 8. v. Freeman, 3 How.
556, 565; U.8.v. Buchanan, 9 Fed. Rep. 689; Aldridge v. Williams, 3 How.
9; Ruggles v. Illinois, 108 U. 8. 537, 2 Sup. Ct. Rep. 832; Ogden v. Strong,
2 Pame, 584; U. 8. v. Warner, 4 McLean, 463. Intent is to prevail over the
literal meaning of the words. In re New York Dist. Ry. Co., 42 Hun, 621;
People v. Terry, 108 N. Y. 1,14 N. E. Rep. 815; In re Mayor of New York,
99 N. Y. 569, 2 N. E. Rep. 642. Legislative acts are not to be interpreted
by the courts in a hypercritical and captious spirit. - In the construction of.
statutes the sense and spirit of a statute prevails, and a construction will not
be put upon a statute which will render it nugatory, if it is susceptible of a
construction that will give.it a reasopable operation and effect. Manu/act-
uring Co. v. McCollock, 24 Fed. Rep. 667. The object of this legislation was
to.make the duty upon so-called “worsted cloths” the same as upon “woolen
cloths,” under the tariff act of March 3, 1883, then in force, which provided
for a duty upon woolen cloths valued under 80 cents per pound of 85 cents
per pound and 35 per cent. ad valorem. Tariff Ind. par.362.. A case had pre- .
viously been tried in this court (Ballin v. Magone, 41 Fed. Rep. 921) in which
a.controversy over the proper rate of duty under the act of March 3, 1883, on
this very class of goods, had been decided; and this court differentiated the
goods, holding that the worsted cloth was not properly classifiable as woolen
cloth, but was properly dutiable (under Tariff Ind. par. 363) as a “manufacture
of worsted,” at a lower rate of duty. It doubtless appeared absurd to the
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national legislature that worsted cloths, used for the same purposes as woolen
cloths, and dealt in by the same class of dealers, should be allowed to be im-
ported into this country at a less rate of duty; that the wool carded and the
wool, combed, both :being in substance wool, although legally differentiated
in the fariff act of March 3, 1883, ought to pay the same rates of duty. The
act of May 9, 1890, was passed to correct that inequality in the act of March
3,1883. It was a proper exercise of the legislative power. It was a correc-
tion of an apparent oversight in the act of 1883. Congress certainly had the
power to authorize the secretary of the treasury to classify worsted cloths as
woolen cloths. The act designates the official, and not the individual, to
make the classification. It refers to the secretary of the treasury as the offi-
cial head of the revenue department in the government. When it directs
him to aet, it presupposes that he will act through his subordinates, collect-
ors, revenue officers, or others, whose duty it is to earry out the law, under
his supervision, control, and direction. This is the sound and reasonable con-
struction of the law of 1890.

Bearing in mind previous and concurrent laws, the hlstory of this legisla-
tion, and the intent of congress to so change the law.that “woolen cloths”
and “worsted cloths” should pay the same rate of duty, and taking the words
of the statute in their plain, every-day sense, there can be no difficuty in com=
ing to the conclusion that the act of May 9, 1890, is valid, and effectuates the
purposes which it was inténded to subserve. It is a familiar principle of law.
that what.a man does by another who was duly authorized fo act for him, or
under his direction, he does by himself. The secretary of the treasury, by
his subordinates, collector, or other agent, in the performance of the duty
assigned to them classified these goods for duty in the usual course ot pzro-
cedure, .

The next question presented is the allegation that the act of October 1,
1890, never passed the house of representatives and senate. This includes
the objections (1) that a quorum of the house of representatives was not preo-
ent when the vote was taken on the bill; (2) that a quorum of the house did
not vote on the bill. In the Congressmnal Record of May 1, 1890, p. 4188,
the proceedings of the house of representatives disclose the following facts
in taking the vote on the bill under consideration: Yeas, 138; noes, none;
not voting, 189, “The Speaker. The clerk will announce the names of mem-
bers present and not voting. The ‘clerk read. [Here follows 75 names.}
The Speaker, The names:of the members not voting, 75 in number, together
with 138 voting in the affirmative, being 213 in all, more than a quorum nec-
essary under the constitution to transact business, the chair makes the-fol-
lowing announcement of the vote: The yeas are 138 noes, none, and the
bill is passed.”’

This being a public record of the legislative proceedings, the court ‘18- at
liberty to take judicial notice -théreof without formal proof being ‘made.
South Ottawae v. Perkins, 94 U. 8. 260. The proceedings unquestionably
show a majority of all members to be present, A majority constitutes a
quorum to do business.

Article 1, § 5, of the constltution of the United States provides that
a majority of each house shall constitute a quorum to do business; that
a smaller, number may adjourn from day to day, and may be authorized
to compel the attendance of members under oertain penalties.  Each
house may also determine the rules of its own proceedings. REach house
shall also keep & journal -of its proceedings. -At. the desire of one-fifth of
those present, the yeas and nays of the members of either house on any ques-
tion shall be entered in the journal. .The power of the house to make its
own rules under this constltutional authority necessarily embraces ‘the au-
thority to adopt any proper mode of ascertaining the presence of a quorum in
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the house, not expressly or impliedly prohibited by the constitution. The
fifty-first congress, by rule 15, par, 8, determined the rule to be as folows:
“On the demand of any number, or: at the suggestion of the speaker;ithe
names of members sufficient: to. mmake a quorum in the hall .of the house who
do .not. vote shall be noted by:the clerk and recorded in the journal, and re-
ported to the speaker with the names of the members voting, and be counted
and announced.in.determining the presence of a quorum to do business.”

The announcement made by the speaker on the passage of the bill in ques-
tion was in conformity to this rule of the house of representatives, which had
been determined and adopted under its constitutional power to determine the
rules of its own proceedings, and to keep a journal of its own proceedings.
There was a majority of a quorum of the house of representatives actually
present at the time, according to the journals of its proceedings, which journal
is presumed -to speak the truth. There is noclause in the federal constitu-
tion which curtiils or limits:the general power of the house of representatives
to muke its own rules for its own proceedings. It has alwsys been the law,
both in England and in America, in reference to corporations, public and
private, that a majority of a quorum of an assembly actually present must
control, although less than a quorum may vote. Rex v. Foxcroft, 2 Bur-
rows, 1017; Gas Co. v. Uity of Rushville, 121 Ind. 207, 23 N. E. Rep. 72;
County of Quss.v. Johnson, 95 U. 8. 360; St. Joseph I'p. v. Rogers, 16 Wall.
644; Ang, & A. Corp. §§ 126, 127; Grant Corp. 71; 1 Dill. Mun. Corp. §§
278, 282; North Amer. Rev. Sept. 1890, p. 872. Bee authorities cited in De-
cision of Board of General Appraisers, G. A. 57,

LacomsE, Circuit Judge, (orally.) There is nothing on the face of this
act indicating that it is intended to repeal, or in any way alter, any act
imposing customs duties. It is contended that in the ex1st1ng state of
affairs when this act was passed, in the former statutes, in the decisions
of the courts, and in the debates of congress, we may find sufficient to
warrant the conclusmn that it was the intention of congress by the pas-
sage of this act to deal with the question of the duty to be laid upon
goods such as are imported here, and to change their status, so as to lay
upon them a higher rate. Conceding that for the purposes of this argu-
ment only, (dnd it is only for the purposes of the argument that I am
prépared to ‘concede that proposmon,) let us see with what machinery
they undertake to carry out that intent. There already existed an elab-
orate and well-considered scheme for appraising and classifying im-
ported articles by means of appraisers and their subordinates, who made
exsminations and reports touching the component materials and values
of goods; and by means of loc¢al officers (the collectors) in the respective
ports where the goods cameé, who made their own classifications relating
to them. There had been elaborated a sufficient scheme, which had
been in force for many years, with the intention of securing by the ma-
chinery thus employed a falthml‘ ‘just, impartial, and truthful “ascer-
tainment -of the real facts of each case, and of classifying the goods ac-
cording to such facts as were thus ascertained. = This act. however, pro-
ceeds :upon ‘an-entirely ndvel theory. It provides expressly for a clas-
sification iin direét non-conformity to the facts. It authorizes an officer
of the governmeént who may find an import to bein fact an article'which
under the tariff laws pays ome rate of duty to call 1t something else,
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which it is not, in order to enable the revenue officers to levy upén it a
rate 'of duty which that other article which it is not pays. Now this is
a very extraordinary species of legislation, and there is no reason why
we should be surpriged to. find that:congress:has confided the exercise of
those-peculiar functions to a very high officer of the governinent. When
congress has expressly confined that exercise, as it has by the language
of this act, to the seoretary of the'treasury, I do-notthink that the courts
are warranted in finding that power in.any other officer. . I do not mean
‘by that te.suggest for one moment that under the phraseology of thisact
it is the-duty of the secretary of the tressury to himself examine the
packages-of goods, to handle or'see their contents; but; having been in-
-formed and ‘advised as to-the facts in the same way in whieh he is in-
formed and advised upon any’ facts upon which he is required to pass,
by the examination .and report of such trustworthy subordinates as.he
may select, the final classificatidn of the particfilar articles is-one to:be
made by bim.: The return here distinctly finds:as a fact that he reached
no such' conelusion, nor undertook to do so, ‘in'the ¢ase of the impor-
‘tations here involved. .’ For 'that reason, I think that his.action cannot
be. sustainad. The decision of the board of: general wppralsers, there-
fore, mthls case is reversed. i

r
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v In re STERNBACH a a,l

R (Circu'l.t Com't, S. D. New York. Janua.ry 27 1891) '

Cusrous Dv'nn '
The tariff act of October 1, 1890 entitled “ An actto reduts the revenue and equal-
ize dutieb on imports, and tor other purposes, » held to be constltutxonal.

At Law. S

The firm of H. Herrman, Stembach&Oo on October7 1890 lmported
.certain merchandise by the steamer Fulda into the port of New York,
which was returned by the appraiser of the port on the invoice asz“col-
-ored cottons and manufactures of flax.” The collector of the pott of
‘New York assessed duty on this. merchandise undet the provisions ‘of
paragraphs 348 and 371 of the act of October 1, 1890, entitled “An act
.to reduce the revenue and equalize duties on imports, and for other pur-
poses.” . The importers duly-protested against such liquidation, assess-
ment, and -ascertainment of:duties by the collector. - In their protest
.they claimed that the merchandise was dutiable under paragraph 320 of
Schedule 1:of the tariff act of March 3, 1883, for the reason that the
said 4ct of October 1, 1890, was unconstltutxonal and void. An appeal
was duly-taken by the importers from the decision of the collector to
the board of United States gerieral appraisers, under the provisions of
:the aet: of June 10, 1890, entitled “An ‘act to simplify the laws in re-
‘lation;to the collection of the revenues.” The board of general apprais-
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ers affirmed the decision of the collector, and held the act of October 1,
1890, to be constitutional. . The importers applied to the United States
circuit court for the southern -district of New York for a review of the
questions of law and fact involved in such decision, whereupon, and on
the order of the court, said board returned to the court the record and
the evidence taken by them, together with a certified statement of the
facts involved in the case, and their decision thereon. g

Upon the hearing counsel forthe importers contended as follows: (1)
That the act of March 3, 1888 is not, and never has been, repealed; (2)
that-the act of October 1, 1890, never passed the house of representa-
tives and senate; (8) thatthe bill which passed the house of representa-
tives and senate was never presented to the president, as required by the
constitution, and has never: been signed or approved by him; (4) that
the -bill which was presented to the president, and purportlng to be
signed by him on the 1st of October, 1890, and now on file.in the state
‘department at Washington, never in fact passed the house of representa-
tives-or the senate of the United States, as presented to said president,
but was other and different from any bill which actually passed said
house of representatives and:senate; (5) that the alleged act of October
1, 1890, is unconstitutional and void by reason eof .the third .section
thereof; (6) that the power purporting to be given to the president by
said section to continue to suspend and impose duties, or to do either of
said acts, is a power vested by the constitution in congress alone, and
cannot be lawfully delegated to the president; (7) that the said alleged
acl of October 1, 1890, 1is unconstitutional and void by reason of the
provisions contained in section 1 of Schedule E, par. 231, of said act, re-
lating to bounties on sugar; (8) that congresshadi no power to direct,
enact, or authorize the payment out of moneys in the treasury, raised
by taxes or duties or otherwise, of a bounty of two cents a pound, or of
any other sum whatever, nor had congress any power to. authorize the
secretary of the treasury to draw warrants on the treasurer of the United
States for such sums as may be necessary to make payments of bounties,
as provided in said act, under section 1, par. 235; of said act; nor to im-
pose the duties mentmned inthe dct for the purpose, in whole orin pa.rt
of raising moneys to pay such bounties.

. The United States district attorney in reply contended: (1) The act
of October 1, 1890, is an entirely new tariff act, repugnant in many of
its provisions to.the former tariff act of March 3; 1883, and covers the
whole subject :of the earlier act, and embraces new provisions, which
-plainly show :that it was intended as a substitute for the prior act of
1883. - When a statute covers the whole subjectsmatterof preceding stat-
utes, it virtually repeals them ‘without any expressed repealing clause.
' Butler v. Russel, 8:Chff. 251;. Daviess v. Fairbairn, 8. How. 636; Morlot v.
Lawrence, 1 Blatchf. 808; U. 8.v. Terra Coita Vases, 18 Fed. Rep.508 U.
8.v. Pynen, 11 Wall. 88; Norris v. :Crocker, 13 How. 429; U. S. v. Cheese-
man, 3 Sawy.424; King v. Cornell, 106 U.s. 895, 1 ‘S'up. Ct. Rep. 812.
Section 55 ‘of the act of October 1, 1890, moreover provides that “all
‘laws gnd. parts- of laws inconsistent with this act are hereby repealed.”
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(2) The omission, accidental or othermse, in the bill, as signed by the
pregident, of a part of section 30, in relation to a drawback or rebate
upon smoking and manufactured tobacco and snuff, did not affect the
validity of the law. Itrelated to aseparate and severable subject. That
-which: remained was complete in itself, and was capable of being exe-
cuted wholly independent of the omitted clause. Both houses of con-
gress passed all of the sections in the bill which the president signed.
Moreover, the president signed the bill which came to him from congress
after being engrossed, and submitted, as engrossed, to both houses of
congress in the usual course of procedure. The bill as signed by the
president was the same bill as was certified to him by the presiding offi-
cer of both houses of congress. It was therefore the same bill as finally
acted upon by both houses of congress. +(8) It is not an-abdication of
legislative power for congress to authorize the executive to suspend the
operation .of a law, under certain circumstances, by proclamation, with
the leglslatwe declaration that another law, fixed in its terms, shall there-
upon’go 1mmedlately into effect. . This is not deemed a vesting of legls~
lative Power in ‘the preSIdent it is slmply makmg a law, certam and
whlch igto be determmed by the president. The preSIdent does not leg-
iglate; he merely executes the law in the manner directed by congress.
) For purposes of argument, if the two sections or clauses of the-act
of October 1, 1890, attacked by the importers in this action, were con-
sidered to be unconstitutional, it would be inconsistent with all just prin-
ciples of constitutional law to adjudge other and independent sections of
the same act void. The other sections of the act, although associated,
are not connectéd ‘with)’ or dependent _upon, these two paragraphs.
Constitutional and unconstltuhonal provisions may be contained in the
same section, and yet be perfectly distinct and separable, although the
first may stand, and the last fall. The point is not whether they are
contained in t.he same section or the same act,——for the distribution of
the.sections or paragraphs.is purely artlﬁclal ,~—but whether they are
essentially and, inseparably connected in substance Com. v. Hitchings, 5
Gray, 482; Willard v. People, 4 Scam. 461; Hagerstown v. Dechert, 32 Md.
869; Peoplev Bull, 46 N. Y. 57; People v. Ken'ney, 96 N. Y. 294; Cooley,
Const. Lim, (6th Ed ) pp. 210, 211 and see Opinion of Board qf United
States General Appraisers of December 15, 1890, G. A. 203. Statutes
which are constitutional in part only will be upheld and enforced so far
3 they are not in conflict with the constitution, provided the allowed
and prohibited parts are severable. Packet Co. v. Keokuk, 95 U. S. 80;
Bank v. Dudley, 2 Pet. 526; Duer v. Small, 17 How. Pr. 201 Golden.v.
Prince, 3 Wash. C. C. 818. (5) In passing on the constltutlonahty of
an act of congress, all the presumptions are in favor of the law, and
courts will not pronounce an act unconstitutional unless its incompati-
hility is clear; decided, and inevitable. - Parsons v. Bedford, 3 Pet. 433;
Sarony v. Lathographw Co 17 Fed. Rep. 591; U. 8. v. Coombs, 12 Pet
72; Fletcher v. Peck, 6 Cranch 87; Butler v. Penn., 10 How. 402.
S’tanley, Clarke & szth for importers.
v.45F.no 3—12
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" Edivard . Mitchell, U. S. Atty., and Henry 0 Platt, Asst U. S. Atty.,
for ‘collector.
LACOMBE, Circuit Judge, (orally) In this case the board of general
:11ppralsers aiﬁrmed the deCISIOD of the eollector. This’ court aﬁirms then'
ecision. z

.

Umnn Su-ms v. Kmoxux &. H BRIDGE Co. -

(,District Court, S- D. Iowa) ..E' D Februm‘y 1 1891 )

1. meene—Ons'mUc-rmNs T0 NAvmulon-—Rnuovu. BY. Sncm:'mnr or WAR, :
- A bridge having been built and maintained in accordance with ‘the requireinents
. of an apt of congress, the secretary of war cannot declare it an gbstruction to naw-
igation, and require it to be changed remodeled, or rebuilt, under the act of con-
ﬁresa of August 11, 1888, (25 U. 8. St bt Larde, p. 424, 8% 9, 16,): providing that when
;... -he shall have reason to: believe that ady Yridge is an. obstructien to free naviga-
tion, or where there is diﬁoult.y in passing the draw-opemng or raft-span, the sec-
" -retary of ‘war shell give' notice requimgg the bridge'to be altered, so as to render
. navagation through or under it free, easy; and unobstructed, and that the owner of
{such Jbridge shall be liable to a penalty for willfully falhng to remove the
bridge, or 10 cause the nécéssary alterations to be made. e
l.* SaME—NOTIOR OF ALTERATIONS REQUIRED.:
Assyming that sections 9 and 10 are valid in any case, the notice g{ven by the
*secrétary of war must Point out what alterations are réguired to be made; and a
notica ia noti sufficient which requiresi the owners “t0 80 alter said bridge as to ren-
der evxgagmn throngh or under it free, eagy, and unobstructed, ” though the notice
contains a recital that “the bridge was.an obistriiction to free navxga'ﬁlon by reason
.- of its location, which at atages of water permitting navigationoverthe Des Moines
B r?plds rendera dlﬂicul.t. the passage of hoats, rafts, ete., thmugh its west dtaw rest
pier.
8. Sn'mms—anu—anm or Pmumms. :
By the express provision of Rev. 8t U, 8. § 13 thslrepeal of a sbatnt,e doea not
rt;‘llease any penalty, fortenaure, or habilxty incurred unless t:he repeahng aot so pro-
vides.

o - . X I

At Law. Action to recover penelties under provmons of Sectlons 9
and 10 of the act of eongress of Auguﬂt 11 1888 On demurrertopetl-
tlon o
. Lewis Miles, U. S Dist. A'Ety., or plamnﬁ' E ‘
H. H Tnmbte Ww. J. Roberts and James o Dam, for defendant

SHIRrAS, J. In the dct of congress of August 11, 1888, (25 St. at Large,
p- 424,) 1t is provided: "

“Sec. 9. That whenever the gecretary of war shall have good reason to be-
lieve that - any railroad’ or wother bndge Dow constructed, or which ‘may be
‘hereafter - -eonistructed, over any of the’ navigable water-ways of ‘the. United
States. id aniobstruction to the free navigation of such waters by reason of in-
sufficient  height, width, of, span, gr otherwise, or where. there is difiiculty in
passing the draw-openi ,Or -the raft-span. ef guch bridge by rafts; steam-
boats, or ot.her water-crai it‘. ‘shall be the duty of said. secretdry to give no-
tice to the persons or corpomtions owning of controllmg said bridge to so
alter the'samé as to render navigation throngh or ‘under it Tree, easy, and un-
obstructed; and in giving such notice he ghall: prescribe in each cAse reasona-




