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tioned in the testimony, in any manner violated any of the provisions of
the decree. The contention of counsel for the complainant, that the
water which respondents allowed to pass out of the settling pool into the
tunnel was a violation of the decree, cannot be sustained.

The. exceptions to the master’s report are overruled.

KENNER ¢. BITELY.

(Cireuit Court, W. D. Virginia. November 10, 1800.)

SpeCIFI0 PERFORMANCE—DECREE PrO TANTO.

Plaintiff contracted toconvey a farm described as containing 900 acres, and agreed
that it should contain as much as 850 acres. In the negotiation it was estimated
that there were more than 200 acres of bottom-land, worth $60 an acre. A survey
disclosed that there were 635 acres in all, and only 66 acres of bottom, leaving ade-
flciency of 184 acres of the best land, amonntmg in value to two-fifths of the pur-
chase price. Held, that a conveyance would not be a substantial compliance with
the contract, and equity will not decree a specific performance pro tanto. .

In Equity.
White & Buchanan, for complainant.
George A. Smith and Daniel Trigg, for defendant.

Pavr, J. This is a suit for the specific performance of a contract for

the sale of real estate. In November, 1888, the plaintiff entered into a
contract with the defendant, by which he purchased of the latter a one-
half interest in 20,000 poplar trees, standing in the forest in Wise and
other counties in Virginia. The price to be paid by the plaintiff for the
one-half interest in the trees was a farm, known as the “Bradley Place,”
situated in Hawkins county, Tenn., at the price of $18,100, and $1,900
in money to be paid in 90 days. The plaintiff alleges that he has fully
performed, or offered to perform, his part of the said contract, by exe-
cuting and delivering a deed to the defendant for the Bradley place, and
by offering to pay the said sum of $1,900. The defendant answers, de-
nying that he received or accepted a deed from the plaintiff for the
Bradley place, or that the plaintiff complied with the terms of said con-
tract as to the payment of said sum of $1,900, and setting up, as a de-
fense why the contract should not be specifically performed, (1) the fail-
ure of the plaintiff to execute the note for $1,900, as required by the
contract; (2) fraudulent misrepresentations made by the plaintiff to the
defendant as to the title to the Bradley place, the boundary lines, the
quantity of land, the cost of the property to the plaintiff, the value and
the productivenéss of the property.

The defendant claims that he relied upon all of these representations,
and that he was thereby induced to enter into the contract, which other-
wise he would not have done. The contract describes the Bradley place
as containing 900 acres, and the plaintiff in the contract “agrees it shall
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‘contain as much as.850.a¢rés.” - By the survey made in this cause it
.contains only 635 acresi+—a’ deficiency of 215 acres. The testimony
.shows 'that there are three distinct grades of this land, known, re-

spectively, as “first bottom,”“second bottom;” and “upland.” The ev-
idence shows that. the plaintiff and his brother-in-law, Bynum, repre-
sented to the defendant that the first bottom contained 200 acces, was
worth $60 per acre, and would produce, on an average, 60 bushels of
corn per acre. The survey shows that there were but 66 acres of this
first bottom land, a deficiency of 134 acres of what is conceded to be, by
far, much the most valuable part of the land. Estimating this first bot-
tom land at $60 per acre, ‘the'deﬁciency amounts to $8,040,—over two-
fitths of the whole purchase price ($20,000) of the farm. In view of
this deficiency of 215 acres’in the tract, 134 acres of which is conceded
to be the most valuable land in the tract the court is unable to say that
the purchaser got substantially what he contracted for, and that to de-
cree a title to the residue of the land (635 acres) would be a substantial
-compliance with the contract, and compel the vendee to perform pro
tanto. 2 Rob. Qld Pr. 178; Jackson v. Ligon, 8 Leigh, 161. As was
said in Bvans v.. Kingsberry, 2 Rand. (Va.) 181:

“There are many cases, for example, which lay it down that a trifling defi-
ciency of a few acres in a tract of land, possessing no peculiar-value in rela-
tion to the general tract, will not prevent the specific execution of a contract,
as such deficiency lies in cotnpgnsation.”

Bitely, the vendee, testifies that he wanted the farm for stock-raising
purposes; that he did not want less land than the Bradley farm was said
to contain, to-wit, 900 acres, or, as specified in the contract of sale, 850
acres. Having failed to get this quantity by 215 acres, 134 acres of
which is of the best quality of the land, the court does not see how a de-
cree can be entered giving compensation for the deficiency.

- A leading case on the question of specific performance is Willard v.
Tayloe, 8 Wall. 557. It says:

“This form of relief is not a matter of absolute right to either party, but a
matter resting in the discretion of the court, to be exercised upon a consider-
ation of all the circumstances of each particular case. In general thespeciie
relief will be granted when it is apparent, from a view of all the cireumstances
of the case, that it will substantiate the ends of justice, and it will be with-
héld when, from a like view, it appears that it will produce hardship or in-
justice to either of the parties.” *

Upon a consideration of all the circumstances of this case, the court is
of opinion that to decree a specific performance of this contract will not
substantiate the ends of justice, but that to do so would produce hard-
ship and injustice to the defendant,

Other questions are raised in the record, and discussed in the argu-
ment of this cause, which admit of elaboration of the views of the court;
such as the statement of the plaintiff that he had paid $20,000 for the
farm in question, when in fact he had paid but $10,000; the execution
by the plaintiff to the defendant of a deed never delivered to, and never
accepted by, the defendant, but lodged by the plaintiff in the clerk’s of-
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fice of Hawkins county, Tenn., etc. But the court deemsa discussion
of these questions unnecessary, inasmuch as it holds that' the deficiency
in the quantity and quality of the land sold by the plaintiff to the de-
fendant constitutes sufficient cause for the court to refuse to decree a
specific performance of the contract between the plaintiff and the defend-
ant.

The bill must be dismissed, at the costs of the plamtlff and a decree
will be entered accordingly,

/ASEY 9. CincIinnaTI TyroarapHICAL Union No. 8 ¢ al,

(Cireuit Court, S. D. Ohio, W. D. January 81, 1891.)

1, INJUNOTION--BoYCOTTING NEWSPAPER.
A combination or a conspiracy, by a trades union, to boyecott a newspaper for
refusing to unionize its office, is illegal and unla.wiul. and will be enjoined by a
court of equity.

2. Sam
Equity will enjoin the pubhcation and circulation of posters, hand-bills, cir-
:‘l)llgrs, etc., printed and circulated in pursuance of such combxnatmn or conspiracy
oycott.

8. Same.
Such a suit is not a suit to enjoin the publication of a iibel.

4. BaME—EvVIDENCE
Statements of defendants, repeated by an advertiser to a solicitor seeking a re-
newal of advertisements, at the time he refuses to renew the same, as the reasons
for such refusal, may be given in evidence as part of the res gesice, by such solic-
itor upon the hearing of a motion for an injunction.

5. SamE.
Upon the hearing of a motion for a tempora.ry injunction, hearsay evidence may
be competent, inasmuch as probability of right is often sufficient to call for the ex-
ercise of an injunction pendente lite.

In Equity.

The complainant, proprietor and publisher of the Commonwealth, a
daily and ‘weekly newspaper published at Covington, Ky., sues to re-
strain the defendant, the Cincinnati Typographical Union No. 8, which,
the bill avers, is a corporation organized under the laws of Ohio as a
trades union or labor organization, composed of type-setters and printers,
and the individual defendants, who, it is averred, are its officers and
managing agents, from “boycotting” the complainant and his newspa-

ex.
P A restraining order to remain in force until the hearing and disposi-
tion of complainant’s motion for a temporary injunction having been
granted when the bill was filed, the cause is now before the court upon
that motion,

It appears from the b111 that in Sepbember, 1890, and at various other
times, the defendant, the typographical union, demanded that com~
plainant should unionize his office, that is to say, publish and conduct
his paper according to the customs, rules, and regulations laid down and



