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verification, and: *approval in"open court; that counsel fees were allowed
by the court; and were reduced;as set forth, that in ‘the cases before
commissioners, on the days for Whlch per diem fees were disallowed no
witnesses were examined, but: prisoners were brought in by the marshal,
the officer’s refurns upon the precepts were examined; the prisoners were
arraigned and pleaded; sometimes upon the motion of the government,
and sometimes on that of the respondent, supported by reasons found
by the commissioner sufficient, the hearing was adjourned to a later day,
and the party recognized or was committed for appearance at the ap-
pointed time. In no instance was such adjournment had with any pur-
pose of increasing fees or multiplying days’ attendance.

GONCLUSTONS OF LAW

The power to allow coungel fees resides in the court and allowanees
made are not subject to reduction by any other ofﬁper.«. U. 8. v. Waters,
133 U. 8. 208, 10 Sup. Ct..Rep. 249. ~ For .services in obtaining war-
rants for the removal of prisoners from -this to _another district, nothing
can be a]lowed . 1f it was g part of the a,ttorney’s official duty, witheut
spemal mstruetlon from the department of .justice, to-attend to this busj-
ness, it must be regarded as “enjoined on. him by, the law of his office,”
for which:he must “take as compensation’what thelaw g1ves him;” one
of the many. general and undefined duties.for which he is paid the gen-
erous salary of $200.." -Stanton v. U. 8., 37.Fed. Rep..254-257. .The
fees for attendance before commlssmners on the days when recognmance
was taken and hearing was continued are.properly, charged, and. the pe:
titioner is entitled to paynient of the same, and; the game is my conclu-
gion in fespect to the attendance for examination of peor convicts apply-
ing for discharge. U. .S, v. Jones, 134 U. 8. 488 10 Sup Ct. Rep. 615
Stanton v. U. 8., 87 Fed, Rep.. 259.

Let Judgment "be entered for the petltloner for $265
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MITGHELL & RAM'MELSBURG FUBNITURE Co . SAMPSON.

(CMcuit Cou'rt, N D Florida. February 16 1.891)
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i Civil Code La. art. 3547, providing for reviving a judgment prescribes ﬂmt #
maz be dene: by having a citation issued “to.the defendant or his representative,.
and,if such defendant.be absent, and not represented, the coury may ap-
point a cumto'r ad hoc to reptesent him in the, roceedings. upon which. euratar,
ad hoc the-citation shall be'served.” Held, that a judgnient rendered agaiust’ a
partnershflg and the members:individually, in solido, cannot be revived agamst, 9
member who has since left.the state, whera the citation is to, and the appomﬁmenh
~CUTALOT ad Imc tor. t.he partnership only )

- AtLaw. o0 O R AR
-Civil CodeLa. art 3547 provxdes that “all judgments for money
* % * ghall be. pnesenbed by_the lapse-of ten years from the rendi

.
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tion of such judgments: provided, however, that any party interested in
any judgment may have the same revived at any time before it is pre-
seribed, by having a citation issued, according to law, to the defendant
or his representative, from the court which rendered the judgment, un-
less defendant or his representative show good cause why the judgment
should not be revived, and if such defendant be absent, and not repre-
sented, the court may appoint a curator ad hoc to represent him in the
proceedings, upon which curator ad hoc the citation shall be served.”

H. Bisbee, for plaintiff. ’ .

. Cooper & Cooper, for defendant,

PARDEE, J. A stipulation in writing having been filed in this case,
waiving trial by jury, the cause thereupon being tried by the court, after
hearing evidence and argument, the court finds the following facts in the
cage: On January 19, 1875, the Mitchell & Rammelsburg Furniture
Company brought suit against the firm of Sampson Bros., in the sixth
distriet court for the parish of Orleans, state of Louisiana, to recover the
contents of a certain’ promissory note made by Sampson Bros. to the or-
der of petitioner, dated January 1, 1875, for the sum of $7,778, with 8
per cent. interest from January 1, 1875, until paid. On the same day
citation directed to Sampson Bros. was issued which, on the 22d day of
January, was served personally on A. Faunce, agent of said Sampson
Bros., who accepted service of the same. On the 28th of January fol-
lowmg, a supplemental petition was filed and allowed by the court, al-
leginig ‘all the allegations of the original, and praying for citation against
Frank G. Sampson and Chandler Sampson each, individually, and as
members of the firm of Sampson Bros., and for judgment as prayed for
in the'original petition. Afterwards, on February 11, 1875, the defend-
ants by counsel filed in said court the following answer:

“And into this honorable court come defendants by their undersigned
counsel, who, for answer to the plaintiff’s demand, deny all and singly the al-
legations therein contained. Wherefore they pray to be hence dismissed, with

_costs, and for general relief.

[blgned] “BREAUX, FENNER & HALL,
* Attorneys for Defendants.”

On March 1 1875, the court rendered the following judgment:

“And after hearmg the pleading and evidence, the court considering that
the law and the evidence are with the plaintiff, it is ordered, adjudged, and
decreed that there be judgment in favor of the plaintiff, the Mitchell and
Rammelsbarg Furniture Company, and against defendants, the firm of Samp-
son Brothers, and Chandler Sampson and Frank G. Sampsdn én solido, in the
sum of Seven thousand seven hundred and seventy-eight dollars, ($7,778.00,)
with eight per cent. (8 %) yearly interest from 1st January, 1875, until paid,
and costs of suit., Judgment signed 6th March, 1875. -

[Signed] “A. SAUCIER, Judge.”

Afterwards, on January 28, 1885, the Mitchell & Rammelsburg Fur-
niture Company filed & petition'in the civil district court for the parish
of Orleans, state of Louisiana, the legal successor of the:sixth district



MITCHELL & RAMMELSBURG FURNITURE CO. ». SAMPSON. 113

court for the parish of Orleans, which rendered the aforesaid judgment
as follows:

“The petition of plaintiff herein with respect represents that said plaintiff
originally obtained judgment against the defendant herein before the honora-
ble the sixth distriet court on the day of March, 1875; that said judg-
ment was signed on the 6th day of March, 1875; that the same has not been
paid in whole or in part, and is about to be prescribed by law; that your plain-
tiff is desirous of having such judgment revived by having citation issued to
the defendant, as prescribed by article 3547 of the Civil Code of Louisiana:
wherefore he prays that the defendant be cited according to law, and, after
due proceedirigs, that the said judgment be revived, as preseribed by article
8547 of the Civil Code, and plaintifis pray for all general and equitable reiief.”

Upon the said petition citation was issued, directed to Sampson Bros.,
New Orleans, La., as follows:
"' “Sampson Brothers, New Orleans, La.: You are hereby summoned to com-
ply with the demand contained in the petition of which a copy accompanies
this citation, or deliver your answer to the same in the office of the clerk of
the civil district court for the parish of Orleans, within ten days after the
service hereof. o o '

“Witness, the honorable judges-of the said court, this 20th day of January,
in the year of our Lord 1885. ‘

[Signed] “JAmEs Davies, Deputy-Clerk.”

Upon the said citation the sheriff made return as follows:

“Received January 28th, 1885, and on —, after due and diligent search
on inquiry, I was unable to find Sampson Brothers, defendants herein; was
credibly informed they were out of the state of Louisiana, and reside in the
state of Florida. Returned January 30, 1885. .

[Signed] , “E. A. MCINTYRE, Deputy-Sheriff.”

On February 3, 1885, on the motion of attorney for the plaintiff, sug-
gesting the aforesaid return, it was ordered by the court that Meyer
Gutheim, Esq., be appointed curator ad hoc to represent said absent de-
fendants. On February 11th said curator ad hoc tiled the following an-
swer:

, . “CrviL DistrIcT COURT—DIVISION D,
“ Mitrhell and Rammelsburg Furniture Company vs. Sampson Brothers.
“Now into court comes dfdt., through Meyer Gutheim, cur. ad hoe, and, ac-
knowledging service of the petition and citation herein, pleads a general de-
nial; wherefore he prays to be hence dismissed, with costs.”

Thereafter the civil district court for the parish of Orleans rendered the
following judgment: : '

“Mitchell and Rammelsburg Furniture Company vs. S8ampson Brothers.

“This cause came up this day for trial. Present, W. S. Benedict, for
plaintiff, Meyer Gutheim, curator ad hoe, for defendants. Herein, after hear-
mg pleadings, evidence, and counsel, the court considering the law and evi-
dence to be in favor of plaintiff, it is ordered that there be judgment in favor
of the Mitchell and Rammelsburg Furniture Company, herein represented by
Robert Mitchell, liquidator, and against defendants, Sampson Brothers, and
against F. G. Sampson and Chandler Sampson, the members of said firm, in
solido, reviving the original judgment herein rendered on the 1st, and signed
on the 6th, of March, 1875; and, in accordance therewith, that the plaintift
do have and recover from defendants, in solido, the sum of seven thousand

v.45F.n0 2—8
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seven hundred and seventy-eight: dollars, ($7,778.00,) with eight per cent

(89,) interest per annum from the 1st of January, 1875, untilpaid, and all costs
?;835““; Judgment rendered March 24, 1885; judgment signed March 30,
' [Signed] “N. H. RIGHTOR, Judge.”

On December 31, 1875, Cha.ndler Sampson and Frank G. Sampson,
both of the city of New Orleans, parish of Orleans, state of Louisiana,
executed, by public act before a notary of said city, their joint and sev-
eral power of attorney to George. A. Faunce, a copy of which is made
‘part of these findings. On or about the st day of January, 1875, the
commercial firm of Sampson Bros., theretofore doing business in New
Orleans, was dissolved by agreement between the partners, Frank G.and
Chandler Sampson, and their place of business wag closed, -the partners
thﬁmselves leavmg the state, and thereaiter resxdmg in the state of Flor-
1da.» - L

A OONCLUSIONS OF LAW.

Conmdermg the foregomg fac"rs, we a6 of the opmwn ‘that Judgment
should-be for the defendant, dlsmlssmg the plaintiff’s demand, with
costs. The judgment obtained in the sixth. district court of the parish
of Orleans, state .of Louisiana, against the firm of Sampson' Bros. and
Frank G. Sampson and - Chandler, Sampson n, solido, having :been ren-
dered ppon:an appearance for them by a reputable counsel, was a valid
-and :binding judgment, and so remamed under the laws of Lonisiana for
‘10 years following its rendition. : *The proceedings of the civil district
court in 1885, hereinbefore recxted to Yevive the said Judgmemt as’ pro-
vided ‘for by artxcle 8547 of the C1v11 Code of Louisiana, were of nho force
and effect against the-defendant Frank G. Sampson, because no legal ci-
tation was issued and gerved upon him, nor upon any legal representa-
tive of his, as required by the law of' Louisiana.  On the dissolution of
the firmy of Sampson Bros.,; the closing of ‘their business place, and the
removal of the partners from the state, the said firm ceased to exist,and
the citation issued and directed to the firm of Sdmpson Bros., and the
appointment of a curdtor ad hoc for 'said Sampson Bros., if of any effect,
had no binding force upon the individuals who had formerly composed
the said firm. . Gaiennie v. Akin’s Ex'r, 17 La. 42; Hefferman v. Bren-
ham, 1 La. Ann; 146; MeCloskey v. Wingfild, 29 La. Afn. 141,

It.is therefore. ordered -adjudged, and decreed. that:the plaintiff, the
Mitchell & Rammelsburg Furniture Company, take nothing by this
suit; and that the defendant, Frank G. Sampson do recover of the sald
plamtlﬁ' the costs herein to be taxed. :
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Unirep STATES ». SMITH.
(District Court, W. D. South Carolina. February 5, 1891.)

INTERNAL REVENUE—RETAIL L1QUor DEALER.

A practicing physician, living in the country, who, when he preseribes whisky
for his patients, furnishes the liquor himself, charging the usual price, without,
having paid the special tax, is guilty of a violation of Rev. St. U. 8. § 3242, requir-
ing paynient of a special tax by all retailers of spirituous liquors.

‘Indictment for Carrying on the Business of Retail Liquor Dealer with-
out having Paid the Special Tax. -

A. Lathrop, Dist. Atty., for the United States.

M. F. Ansel, for defendant.

SmvonNToN, J., (charging jury.) There is no dispute as to the main
facts of this case. The defendant, a practicing physician, living in the
country, is'in the habit, when he prescribes whisky for his patients,
of furnishing the liquor himself, charging the usual price. He has not
paid' the special tax. The section (3242) of the Revised Statutes’ re-
quires all persons who retail spirituous liquors to pay a special tax. - The
chapter of which this section is a part makes two exceptions only,—vint-
nets who sell wine of their own growth at the place where it is made,
and apothecaries who-tise wines and spirituous liquors exclusively in the
preparation or making up of medicines. Section 3246. No physician
who has not paid the special tax ¢an keep on hand a supply of spiritious
liquory and sell it out to his patiénts, even if he does this in the way of
prescription.” An impression seems to prevail in many parts of the dis-
trict that the prescription justifies the sale.. This is error. The defend-
ant says that he did not know that he could not lawfully do this. - This
will not affect the question whether he has violated the section.  You
will find him guilty. o . . B

MerLor v. Cox.
o " (District Court, D. South Carolina. January 19, 180L.)

1. ASSAULT ON SEAMAN-—LIABILITY  OF MASTER. . e T
The master of a vessel iz not liable for personal injuries inflicted on a seaman. by

the mate before the master could interfere. Y

2, Same, . T e kE L B
On a_Jibel by a seaman against the master for personal injuries, the master de-
nied the.allegationsof cruel treatment, which were testified-to by libelant, and other
seamen oply.: There was.no evidence of cruel treatment either before or after 6ne
transaction, mentioned, though the-voyage was a long on&. ,The master, libelant,
and vessel were British. It appeared that libelant saw u British consil at the port
. . where:the alleged oruel treatment occurred, but-made no-complaint; thaton arriv-
, . ing at this port he saw the consul, and compldined of the mate only; that in a pre-
* - yvious-sult he' claimed hig' discharge by reason of nonage, and said nothing of bad
-+ treatmments; ([Held,-that the Ubel wauld be dismissed.. .. 7 '@ . .o T nann



