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THE WEST BROOKJ,yN.1

BROWN et ala 'V. THE WEST BROOKLYN.

(Dl.st'/i.ct Co'UJrt, 8. D. New York. January 91, 1891.)

COLLISION-CROSSING COURSES-FERB,y-BOAT AND Tua--ENTERING SLIP.
The steam-tug Garrett was lying at pIer 4, lJJast river, heM up stream, and in-

side of another tug. Receiving nrders for Harlem, she backed down stream 10 get
around the stern of the tug lying along-side. At this tilD,e, the ferry-boat West
Brooklyn was approaching her slip between piers 2 and 8. She blew two whistles
to the tug, anil kept on, supposing that the tug would go ahead in time to avoid her;
Through some carelessness on the part of the tug, she did not go ahead, and her
stern struck the paddle-wheel of the ferry-boat after the latter was half-way in her
llip and when the wheel was motionless. HeZd, that the tug was solely in fault
for the collision.

In Admiralty. Suit for damage qy collision.
(Ja?'Penter « Mosher, for libelant.
Burrill, Zabriskie «Burrill, for claimant.

BROWN, J. On the 7th day of September, 1889, as the ferry-boat
West Brooklyn was entering her slip between piers 2 and 3, East river,
the libelant's tug R. S. Garrett, in backing down from pier 4, struck the
starboard paddle-wheel of the steamer, and received considerable
age, for which the above action was brought. r am satisfied that at the
time of the collision the wheels of the ferry-boat were stopped, and that
one-half her length was within her slip, and inside the exterior line of
pier 3. The tide was slack. The Garrett had been moored with her
head up stream, along-side the end of pier 4. Another tug, the Hoyt,
with her stern projecting about 30 feet behind the Garrett, and angling
outwardS, was moored outside of and along-side the Garrett. Under or-
ders for Harlem, the Garrett cast off and backed down for the purpose
of getting out into the river, around the stern of Hoyt, and, in doing
so, she ran against the wheel of the West BrOoklyn, as above stated.
She was at that time probably from 15 to 30 feet below the line of pier
3. Pier 4 was used as the head-quarters for tugs in that vicinity, and,
in their maneuvers in coming in and going out,they had no right un-
necessarily to embarrass ferry-boats 'leaving or entering the slip below.
There was no need in this case for the Garrett, a slUall tug, easily and
quickly handled, to cross the well-known path of the ferry-boat in enter-
ing her slip. She evidently paid no attention to the West Brooklyn,
which was approaching near her slip, with her lights set, and easily rec-
ognizable. I do not imagine that the pilot intended to back into her
water. How it happened that he did so is not altogether certain from
the evidence, and it is not necessary to rietermine whether it arose from
his own failure seasonably to ring ahead, or from the failure of the en-
gineer to respond to the signals, of which there is some direct and very
positive evidence. Either leaves the tug alike chargeable with blame.

1Report by Edward G. Benedict, Esq., of the New York bar.
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Had there been in fact any need of the Garrett's going below pier 3 in
order to get out into the river, it would have been her duty, as the ferry-
boat was approaching near, to wait until the ferry-boat had gone into
her slip. The Nffreu8, 23 Fed. Rep. 448; The John S. Darcy, 29 Fed.
Rep. 644; affirmed, 38 Fed. Rep. 619; The Greenpoint,31 Fed. Rep.
231.
I think the ferry-boat must be held free from blame. There is a wide

difference in the testimony as to the distance the ferry-boat was from her
slip when the Garrett was first seen, or might have been seen, backing
down•..But these differences seem to me of little or no consequence in
this case. The circumstances were altogether peculiar, and the usual
rules of navigation do not apply. The tug was not navigating in the
usual way down river and across the slip. She was merely engaged in
maneuvering to go out from her dock, an ordinary occurrence there, in
doing which she had no right to obstruct the ferry-boat. There was no
need of her doing so, and there was no reason for the pilot to suppose
that she would do so. The pilot ·of the ferry-boat, when at some dis-
tance, more or less, outside of her slip, saw the tug moving down, and
gave two blasts of her whistle. This was a proper measure of precaution,
but was not a signal of danger, or a recognition of any danger; nor do I
think the pilot of the ferry-boat should then have apprehel1ded the least
danger of collision, so as to require him to stop and back. The tug at
that time was not below pier 3. He had the right to assume that the
tug would stop in time. as she could easily have done. In the ordinary
maneuvering of such tugs, necessarily within narrow limits in the crowded
spaces about our wharves, precisely conditions are constantly aris-
ing, and it is a matter of daily observation that tugs so easily handled
are accustomed to move about with safety one way and another, avoid-
ing collision within small spaces. with almost as much precision and
certainty as a person threading our crowded streets avoids contacts with
vehicles or with other persons. The circumstance. moreover, that the
bow of the ferry-boat had passed the stern of the Garrett about 130 feet
at the time of collision is conclusive to my mind that the Garrett had
abundant time to get out of the way, had she used ordinary caution, or
ordinary promptness in going ahead, which the ferry-boat had the right
to assume she would certainly do. Just before reaching the. slip, a
danger signal was given, but the ferry-boat could not then avoid the tug,
nor could she have avoided collision at all, except by reversing at con-
siderable distance outside of the slip, at a time when the Garrett was not
below pier 3, and when the ferry-boat had no reason to suppose that she
was intending to go below it, or that there was any danger of collision•.
All the cases, in which the boat having the right of way has been held
to for not reversing, have proceeded upon the ground that, at the
time when it was held she ought to have reversed, she had plain and
clear notipe that the other boat intended to cross her path, or could not
get out of her way. The Fanwood, 28 Fed. Rep. 373; The Columbia, 27
Fed. Rep. 704. I do not think that the ferry-boat in this case is cbarge-

with. any such notice or reasonable inference, but quite the con.,.
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trary. . Itwas only when in close proximity and in' I?1Xtremis that the
ferry.boat had any reason to suppose the tug would not get out of the
way,and then, as well as when the bows of the ferry-boat has passed the
stern of the tug, .the question ofreversing or not reversing was one of so
doubtful expediency that I cannot hold the judgment of the pilot of the
ferry-boat, whether right or wrong, a fault. The Maggie J. Smith, 123 U.
S. 349, 355,8 Sup. Ct. Rep. 159. There are some regrettable circum-
stances connected with the defense of the cause,· but these do not affect
the merits or the grounds of decision above specified, upon which I feel
,constrained to hold the tug alone to blame for her injuries. The libel
is dismissed, with costs.

THE OREGON.

(Di8tr!ct Oourt, D. Oregon. January 5, 189L)

L TORCH-LtGHT ON SAILING VESSEL.
Section 4234, Rev. St., requiring sailing vessels to exhibit a torch-light on the ap-

proach of a steam-vessel at night, does not apply to foreign vessels in American
waters; but good seamanship requires that such sail-vessels shall exhibit such
light under such circumstances, whether in motion or at anchor, and a failure to do
so in case of a collision may constitute contributory negligence on her part.

I. INTERVENTION IN ADMIRALTY.
Any person may intervene in a suit in admiralty fin rem for his interest, and he

may do so notwithstanding the res has been delivered to a claimant on a stipulation
in a certain sum to abide and perform the decree; the stipulation, as far as it goes,
standing for the res.

a. SUIT IN ADMIRALTY Il'OR THE DEATH 011' A HUMAN BEING.
Under the statute of Oregon (§§ 371, 3690. Compo 1887) giving a right of action to

an administrator for the death of his Intestate. and givlnA" a lien on a vessel navigat-
ing the waters of the for any injury caused thereby. a suit in admiralty may
be maintained in the UJlitea States district court for such death.

" DIVISION 011' DAMAGES WHERE BOTH VESSELS ARE IN FAULT.
In such case the rule is to deduct the lesser loss from the greater, and to require

the vessel sustaining the lesser to pay one-half of the remainder to the vessel SUB-
taining the losll,

In
a. E. S. Wood and Stuart B. Linthicum, for libelant.
W. W. Cotton and William B. Gilbert, for claimant.

DEADY, J. This suit was commenced on December 27, 1889, by the
libelant, John Simpson, master of the British ship Clan Mackenzie, here-
inafter called the "C. M.," against the steam-ship Oregon, to recover
damages resulting from a collision between the two vessels on the
Columbia river, about 42 miles below Portland, and alleged to have been
caused by the misconduct of the latter.
,On the same day the Oregon was arrested on process oHhis court, and
a monition to all persons interested therein was duly published.
On January 2, 1890, C. J. Smith filed a claim to the vessel on be-

half of the corporation, the Oregon Short Line & Utah Northern Rail-


