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Unrmn STAm v. Hnemm‘.

(District Cmu-t, N. D New York. February 3,1801.)

BANRS—MARING FaLSE REPORTS—INDICTMENT,

An indictment under Rey. St, U. 8. § 5200, which provides that every president
of any association who makes any false entries in any book, report,, or statement
of the association, with intentto injure or defraud, shall be deemed guilty of a mis-
demeanor, anegeti that defendant, as president of a certain bank, “did knowingly,
“wrongfully, apd unlawfully make, and cause to be made, false entries in a report

; or statemernt” of such bank, being & report of its condition at-a designated timse,
“made to the comptroller of the currency, as required by law to0 be made.” The re-
gort was set, out in full, and the particulars in which the entries were alleged to be

alse were stated in detail. . Held, that the indictment was sufficlent; though it did
not; allege that the report was e pursuant to a request of the comptroller, or ac-
gioa 111t to, I}Di’orm or.at a time prescribed by him under Rey. 8t. § 5211, which pro-
o8 ere T.

i

On Demurrer and Motwn to Quash. -, ' :

In 1887 the defendant was president of the Fmt Natlonal Bank of
‘Auburn; N. Y. - At the September term of this court he was indicted
for makmg false ‘entries in a réport purporting to give a statement of thé
condition of gaid bank, 4t the close of business on the 7th da¥ of Decemn:
-ber, 1887, The 1ndlctmeht is framed under section 5209 of the Rev1sed
Statutes; which' provides that-——

“Every president *: * ' # ' of any association who’® % % makéy an’_y
false entry in'any book, report, or statement of the assoeiation; with intent,
in either case; to injure or defraud the association or any other company; body

- politic or.corporate, or any individual person, or to deeeive any etficer of the
assocmtlon. or any agent appointed to examine the affq,lrs,ot any such agsoeir
‘ation; and evefy person wiio with like intént aids or abets any otﬁcer, clerk,
or agent'in’ any v1olatxon of tlns sectlon, shall be deemed gullty of ; a misde-
meanor,” ete.

The first count alleges that the defendant ag presuient of sald bank-—-

“Did knowmglv. wrongfully and unlawfully make and cause to be rqadp false
‘entries in & report or statement of the said First National Bank of Auburn,
being a report of the condition of the First National Bafik of Auburfi at the
close of business on the 7th day of December, 1857, made to the comptroller .
of the currency as requu-ed by law to be made to the compttoller ot Lhe cur-
rency.” i -

The report is then set out in ez:tenso, and the indictment: proceeds—-—~ !

% And which said: report or statement so made as aforesaid, then and -there
purporied to:show as required by law then and there, and did, in substince
and effect, purport to indicate and declare the frue and correct condition and
standmg of the said the First National Bank of Auburn, at the close of busi-
ness on the said seventh day of December, A. D. 1887, and which said -report,
in'which said false entries were then and there madé as aforesaid, was a cei-
tain report of the said the First National Bank of Auburn, in that behalf ‘re-
guired by law to: be made tothe comptrolier of the ocurrency, and ‘which re.
port or statement made as: aforesaid was false and tlintrue in the followmg
respects and contained false entries as follows, to-wit:” St

The. indictinent then sets: out the-items in heec verba and. statee in de
taal the-particulars in which they are said to be false;the count ihiqies.
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tion concluding with a full allegation of knowledge on the part of the
defendant and of intent on his part to deceive.. The indictment con-
tains 18 counts. Those numbered 1st, 38d, 5th, etc., charge the
defendant with making false entries in said report. Those numbered 2d,
4th, 6th, etc., charge him with aiding and abetting Charles O’Brien, the
cashier of the bank, in making false entries- in said report. The lan-
guage quoted from the first count is repeated, in substance, in the other
counts and in these respects all the counts are substantially similar.
The reports which national banking associations are required by law to
make are provided for by section 5211 of the Revised Statutes as amended
by the act of February 26, 1881, as follows:

“Every association shall make to the comptroller of the currency not less
than five reports during each year, according to the form prescribed by him,
verified by the oath or affirmation of the president or cashier of such associa-
tion, and attested with the signatures of at least three of the directors. Each
such report shall exhibit in detail, and under appropriate heads, the resources
and liabilities of the association at the close of business on any past day by
him specified; and shall be transmitted to the comptroller within five days
after the receipt of a request or requisition therefor from him, and in the
same form in which it is made to the comptroller shall be published in a news-
paper published in the place where such association is established,” etc,

. The indictment does not contain an allegation that the report in dis-
pute was made pursuant to a request of the comptroller or according to
a form prescribed by him, or that the 7th of December, 1887, was spec-
ified by him as a day in reference to which such report should exhibit
the resources and liabilities of the bank. The demurrer is aimed at
these omissions. It is argued that reports to the comptroller are pro-:
vided for by section 5211 and nowhere else. Unless, therefore, a re-
port is made pursuant to the requirements of that section it has no stand-
ing or vitality. As it is necessary to prove that the preliminary steps
required by the statute have been taken, it is also necessary to allege
that they have been taken, and the failure to do this is, it is insisted,
fatal to the indictment. With the demurrer is united a motion to quash.
John E. Smith, Asst. Dist. Atty., for the United States.
W. F. Cogswell, for the defendant.

CoxE, J., (after stating the facts as above.) The indictment is framed
under section 5209. The crime charged is a misdemeanor, expressly
made so by statute. In such cases it is usually sufficient if the pleader
states the offense in the language of the statute, provided the defendant
is apprised with reasonable certainty of the charge made against him.

In U. 8. v. Simmons, 96 U. 8. 860, the court upheld an allegation
that the defendant’s still, boiler, etc., were used “for the purpose of dis-
tilling, within the intent and meaning of the internal revenue laws of the
United States.” It was held that the language quoted sufficiently ad-
vised the defendant of the nature of the accusation made against him,
The court said:

“Where the offense is purely statutory, having no relation to the common
law,.ib_ is, * as & general rule, sufficient in the indictment to charge the defend-
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ant with acts coming fully within the statutory description, in the substantial
words of the statute, without any further expansion of the matter.’ ”

In U. 8. v. Mills, 7T Pet. 138, the question certified to the supreme
court was whether an indictment for advising a mail carrier to rob the
mail ought to aver that the said carrier did in fact commit the offense
of robbing the mail. The court said:

“The answer to this, as an abstract proposition, must be in the affirmative.
But if the question intended to be put is, whefher there must be a distinct,
substantive, and independent averment of that fact, we should say it is not
necessary.”

. In U. 8. v. Bachelder, 2 Gall. 15, the indictment was framed under a
statute making it an offense forcibly “to resist, prevent or impede, any
officers of the customs,” etc., “in the execution of their duty.” The in-
dictment charged that the defendant—

“Impeded Nehemiah Jones in the execution of his office, as an officer of the
customs for the port and district of Portsmouth, * * * to-wit, an in-
spector of the port and district of Portsmouth duly appointed and authorized
to seize goods imported into said district.”

The indictment was upheld by Judge Story.

In State v, Temple, 12 Me. 214, where the indictment was for burning
a meeting-house, under the provisions of a state statute, it was held to
be unnecessary to allege the ownership or value of the house, or that it
was at the time in question used as a place for public worship.

In Edgev. Com., 7 Pa. St. 275, it was decided that an indictment
against a public omcer for misfeasance in office was sufficient if it alleged
“that he was duly elected by the qualified voters of the township,” ete.

In U. 8. v. Britton, 107 U. 8. 655, 2 Sup. Ct. Rep. 512, the supreme
court laid down the following as the necessary requisites for the proper
averment of the crime of making false entries under section 5209:

“(1) That the accused was the president or other officer of a national bank-
ing association, which was carrying on a banking business. (2) That being
such president or other officer, he made in the book, report, or statement of
the association, deseribing it, a false entry, describing it. (3) That such false
entry was made with intent to injure or defrand the association, or to deceive
any agent, describing him, appointed to examine the affairs of the associa-
tion. (4) Averments of time and place.”

It is true that in the Britton Case the false entries were alleged to be
made in a book and not in a report of the bank, but the tenor of the
decision is to the effect that the technical precision pointed out by this
demurrer is not required in indictments under this section.

The foregoing, and many other decisions that might be cited, estab-
lish the proposition that in misdemeanors created by statute it is, as a
rule, sufficient to charge the offense in the language of the law; that the
-principal object of the indictment is to inform the accused of the precise
nature of the charge brought against him, and, where this is done, the
extremely technical rules of pleading applicable to common-law felonies
may be dispensed with.

Applying these principles to the case in hand there can be little ques-
-tion that the indictment is sufficient. Thedefendant can have no doubt

v.45F.no.1—4
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‘a8 t6 the nature of the charge against him. The report which is said to
contain the false entries is sét out in full. The date when the report
‘was made and the date as'to which' the condition of the bank is given,
‘are both stated with perfect accuracy. The defendant is informed not
‘only’ that the report was in fact made to the comptroller of the currency,
but that it was a report which the law required the association to make
‘to the ¢omptroller.  His-attention is-thus called directly to section 5211.

" How can thére be any mistake or mlsapprehension as to the offense
charged? It is incredible that the defendant can be misled.  Some
things may be presumed even in crimjnal pleadmg Where a report is
"descnbed ‘with the cdte shown in this mdlctment; it is thought ‘that the
reqmrements of another section of the law contammg minute conditions
as to the timeé of making and sending and as to the contents of the re-
_port need not be specifically pleaded. “Their perforhaanoe will be pre-
‘sumed, “If another gection of the act prescribed the nimber and names
of the books which an association is required to keep, their contents and
the manner of keeping them, it'¢an hardly be doubted that an indict-
ment charging the making of a false entry in the. ledger of the associa-
.tion would be spfficient. "If the ledger was not.in" the, required form,
.and this’ fapt conshtuted a defense, it would be ,er the defendant to show
it Bqt ;;rqspectlve of these con51derat10ns, it is thought that there is
“strong regson Jfor the p 1t1on that it is unnecessary to prove that the re-
.quirements of section 5211, as, pomted out by the. demurrer, have_been
“complied with,and, therefore, that if is unnecessa,ry to allege them, "The
language of. sectlon 5209 is very broad. It pumshes thé making of
“any false entry in any book reporf or statement of the, association.”
The statute makes no prov131on “for the keeping of books or the makmg
of statements éo nomine. And yet it was clearly the intention of the
law-makers to punish the making of false entries not onlﬁy in books but
in statements of the condition of the bank, if such entries were made
“with intent to deceive. Section 5211 provides for five reports annually,
-but if the association sees fit to volunteer other reports containing.false
“entries made with the express purpose of deceiving the officers of the law
"as to the true condition of the bank, can it be doubted that such reports
would be within the provisions of sectlon '5209? A construction that
‘they would riot be defeats the obvious intent and p‘urpose of the law.

* By sending a false report to the comptroller or an examiner, at a critical
period, suspieion might be allayed and an unfounded confidence created,

under cover-of which'the' bank could be plundered and the grossest
‘frauds perpetrated with impunity. - It cannot be doubted that-a report,

“whether calléd for by the comptroller or not, which is a report, in the
‘usual form, of the condition of the association, made by its president
“in his of‘ﬁclal capacity and trarismitted to the éomptrollet, is within the
‘section in question provided:it contains false entiies made with intent to
“deceive. A bank officer who has made such a report cdnnot.escape pun-
ishment by showing that the fraud was voluntarily committed, and at a
time when he'was under no obligation to furnish any report or state-
‘ment whatever. - ' The statute does not confine- the cnmae of makmg false
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entries to “a report made to'the comptroller under the provisions of sec-
tion 5211 .and pursuant to, his request;” it covers “any report or state-
ment.”

The constructlon contended for by the defendant is too narrow; ; it does
not fairly express the legislative intent.

The demurrer is overruled

Rover ». SHULTZz BELTING CO.

(Cireuit Court, E. D. Missourl, E. D. . January 27, 1891.)

1. PATENTS POR INVERTIONS—ACTION AT LAW—DAMAGES, )
In an action &t law for infringement, actual damages only are recoverable- a.nd
. although evidence is receivable in such action of profits realized by the mfringer,
yet the amount of such g!‘oﬂu cannot be taken as the measure of damage, uniess
other evidence is offered from which it may fairly be inferred that, but for the in-
Iringement, the patentee would have realized the profits shown to have been real-
ized DBy the infringer.

8. SAMEINFERENCES—EVIDENCE—~NOMINAL DAMAGES,

: Where the evidence showed that the article made by the defendant by the aid of
the patented device was different from that made by. the patentee, and was pro-
duced by a différent process; and was &lso of a - agemor gquality and finish, held,

. that the court would not infer that the patentes had lost as much as the mfrmger
had gained by the use of the invention; and held, further, that, in the absence of
any reliable evidence showing what portion of .the profits ‘made by the infriager
-wonld have been realized by the patentee but for the infﬂngement., the damages
of the latter must be assessed at a nominal sum.

8. SaMit—~MARKET VALUE OF UsE—RovaLtiEs—LicENsE Fres.
. The market value of the use of an invention can only be taken as the measure of
m%: in those cases where the patentee has established such murket value by
¥ra. g the use of the invention to the public for prescribed roya.mes or licenst

Atlaw. - ' '
M. 4. Wheaton, Wm. M. Eccles, and James O, Broadhead, for plamtlﬁ'
C. H, Krum, for defendant.

. ‘Taaver, J. This isan action at law for infringement of letters patent
No. 77,920,.issned to Herman and Louis Royer on May 12, 1868. It
was first tried before Judge TreAT in October, 1886, and at the conclu-
sion of the plaintiff’s testimony the court directed the jury to find in
faver.of the defendant. Vide 28 Fed. Rep. 850, and 29 Fed. Rep. 281.
A-writ of error having been prosecuted to the supreme court, a new
trial was awarded, for reasons stated in the opinion of the supreme court.
185 U. 8. 819, 10 Sup. Ct. Rep. 833. The opinion also contains a full
description of the character of the invention., By consent of parties, the
last: trial of the.cause was before the court without the intervention of a
jury, and the defenses relied upon were as follows: . First, that the pat-
entees, Herman: and Louis Royer, were not joint inventors; second, that
‘the letters patent are void for want of patentable novelty; third, that the
-patent is void for want of utility: fourth, that the devices c1a1med by.the
‘patentees were: in public use for more than two years before a patent wag
-applied for; and, fifth, thatthe defendants have not infringed. -

Lk
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 In view of the presumptions raised by the patent, the burden is on
the defendant to establish the first four defenses, and I am ‘of the opinion
that it has failed to establish either of them by such satisfactory evi-
dence as would warrant me in declaring the patent invalid. While the
device covered by the first claim is simple, yet the evidence satisfies me
that it is of great utility in the manufacture of certain kinds of leather,
and for that reason, among others, patentable novelty must be conceded
to it. The simplicity of a device from a mechanical stand-point, taken
in connection with great utility, in some instances is the best evidence
of its patentability.

I am also of the opinion that the testimony shows an infringement of
the first claim of the Royer patent. The question of damages thus be-
comes an important matter for consideration, and to that I'address my-
self.

The action being at law, it must be borne in mind that the measure
of recovery is not the same as in equity. In the latter forum, by the
express provisions of the statute, (section 4921,) profits made by an
infringer by the use of an invention may be recovered, and, in addi-
tion thereto, compensation may be obtained for any direct injury done
to the patentee that is not fully recompensed by the recovery of the prof-
its- realized by the infringer. But at law the measure of recovery is the
actual loss or damage that the plaintiff has sustained as the proximate
result of the infringement. In an action at law the question isnot what
the patentee may have speculatively lost, but what he actually did lose
as shown by the evidence. Seymour v. McCormick, 16 How. 480; Philp
v. Nock, 17 Wall. 460; Birdsall v. Coolidge, 93 U. 8. 64; Cowin v.
Rumsey, 4 Fish. Pat. Cas. 275; Rob. Pat. § 1053. In this respect no
change was made by the act of July 8, 1870. Itis still true that only
actual damages are recoverable in a suit at law, (Birdsall v. Coolidge,
supra;) and whether the suit be at law or in equlty, the burden is on the
plaintiff to show the damages actually sustained. The proof in that re-
spect, as has been said, “must be clear and definite.” It must present
sufficient data to enable a court or jury to estimate with certainty what
the plaintiff has lost by the infringement, and what compensation he is
entitled to.  New York v. Ransom, 28 How. 487; Philp v. Nock, supra;
Rude v. Wesicott, 130 U. S. 152, 9 Sup. Ct. Rep. 463; Rob. Pat. § 1053,
and citations.

In an action at law for infringement, it is true that evidence may be
given of profits made by the defendant by the use of the patented device,
(Philp v. Nock, supra;) but such proof is merely a means to an end.
Profits eo nomine are not recoverable in such action, and such proof is of
no avail in estimating the damages, unless further evidence is produced
{from which the court or jury can legitimately infer, that but for the in-
fringement, the profits realized by the infringer, or some definite portion
thereof, would have been realized by the patentee. In some instarces
‘the inference is readily drawn, especially in those cases where both par-
‘ties are shown to have had equal facililies for manufacture, and the pat-
ented device is in itself a complete machine or compound, inall respects
new, and the inventor has elected to realize on his invention by manu.
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facturing and selling the patented machine or article; but in most other
cases proof that a defendant has made large profits furnishes in itself no
basis for a correct estimate of the injury sustained by the patentee. It
does not follow that what the infringer has made, the patentee, as a proxi-
mate result of the infringement, has lost; and there is no presumption,
either of law or fact, that the actual damage done to the patentee is com-
mensurate with the gains of the infringer.  Seymour v. McCormick, supra;
Dobson v. Carpet Co., 114 U. 8. 439, 5 Sup. Ct. Rep. 945; Dobson v.
Dornan, 118 U. 8. 10, 6 Sup. Ct. Rep. 946; Buerk v. Imhaeuser, 2 Ban.

& A. 452; Bell v. Sta/mp'mg Co., 32 Fed. Rep 549; Roemer v. Simon, 31
Fed. Rep. 41; Rob. Pat. § 1062.

In the hght of these principles, the evidence in the case at bar must
be considered. The plaintiff’s patent covers “an improved machine for
converting raw hides into leather,” as he describes it in his specification.
There is no evidence that he granted to any one a license to use the mas
chine during the life of the patent, or that he ever manufactured, or at~
tempted to manufacture, the machine for sale. He appears to have
made use of the invention only in his own establishment in San Fran-
cisco, to manufacture lace leather, and-an article called “Fulled Rawhide
Belting,” which seems to have been his chief produet; hence it must be
assumed that he elected to profit by his monopoly by that mode of use,
and not otherwise. There is no evidence in the case tending to show
that plaintiff ever attempted to manufacture by means of his machine
any other article than fulled rawhide belting and lace leather. - By the
process which he employed for that purpose, the hides used were
unhaired by sweating, and, without being subjected to any tanning
process, were converted into fulled rawhide or lace leather, as was de-
sired, by the mechanical operation of the patented 'machine, and by
working in a stuffing mixture as the operation progressed. What the
stuffing mixture was is not definitely shown, further than that one in-
gredient was tallow; but it does appear that the hides used were not
limed or tanned to any extent, and that one of the chief objects the
plaintiff hoped to accomplish by the use of his invention was to produce
an article out of rawhide fit for belting and Jace leather without liming
or tanning. The evidence shows, on the other hand, that the belting
and lace leather manufactured by the defendant by the use of the in-
fringing device differs from the plaintiff’s product in a material respect,
and is produced by an essentially different process, devised by the de-
fendant’s president. The hides are first unhaired by liming, and, after
being bated, are subjected to a distinct tanning process of some days’
duration, which gives to the finished product unmistakable tanned or
leather surfaces, although there is an interior stratum of fulled rawhide.
Judging both from the samples of the two products produced during the
trial, and from other testimony as well, the court finds, as :a matter of
fact, that defendant’s belting and lace leather is of a superior quality.
- Another fact found by the court should also be mentioned in this con-
nection. While the machines used by the defendant during the period:
of infringement to manufacture belting and-lace leather embodied the
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device covered by the first claim of plaintiff’s patent, and possibly by
his second claim, yet defendant made improvements on plaintiff’s ma-
chine of such a-character as rendered the machines used by defendant
more convenient;"and less expensive to handle, and thereby reduced to.
some extent the cost of production.

- The only other evidence in the case that has any bearing on the ques-
tion of damages is—First, testimony tending to show, and from which the
court might approximately find, the number of hides treated by the de-
fendant with the infringing device during the period of the infringement;
and, secondly, testimony of the plaintiff that in his opinion the advan-.
tage realized by the use of the device amounted to as much as four, and
certainly to a8 much as two, dollars per hide on each hide treated by the
defendant. This estimate of the plaintiff appears to be based on the sav-
ing of expense for labor incident to the use of the invention.  On this testi-
mony the court isasked to allow two dollars per hide for each hide treated
andseld by the defendant, and to.assess plaintiff’s damages at the sum of
$297,760. This the court must decline to do. = The saving in the cost
of labor of from two {o four dollars per hide, testified to by the plaintiff,
(assuming his estimate to be-correct;)is precisely the advantage or profit.
dueito the operation of the patented device that the plaintiff mightclaim
if the suit was in equity. But it does not follow, nor is it a reasonable
inference under the evidence in this case, that plaintiff was damaged to
the éxtent of two dollars per hide on each hide treated by the defendant;
and it’is only actual, as distinguished from speculative, damages, that.
are recoverable in this action. Such an inference might be justified if it
appeared that during the period of infringement plaintiff possessed ade-
quate means and facilities for supplying all the demands of his own and
" the defendant’s customers, and if it appeared that the belting and lace
leather manufactured by both parties was produced by substantially the
same process, and was of substantially the same guality, and if it had:
been shown by the testimony of any considerable number of defend-
ant’s customers that but for the presence in the market of defendant’s
product they would have bought from the plaintiff. But there is no
testimony of this chardcter in the case. On the contrary, and as before
stated, defendant, by a process of its own, manufactured partially tanned
lace and belting leather of superior quality and finish, which no doubt
had great advantages in the market over merely fulled rawhide, such as
the plaintiff at all times produced. I am satisfied that by reason of its
superior quality and finish there was a greater demand for defendant’s
product than plaintifft would have succeeded in:establishing for fulled
rawhide had he met with no competition; and I have no doubt that de-
fendant made sales to a large amount that would not have been made
by plaintiff under any circumstances, and that it had numerous customs.
ers who would not have become plaintiff’s customeérs in any event. In
view of these facts, the infexence that plaintitl’s actual loss by reason of
the infringement is commensurate with defendant’s gains is entirely in-
admissible. - There'is no legal :presumption to that eﬁect, and the: evx--
dence negatives such an inference,
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Nor is there any evidence that would’ wafrant me in finding approxi-
mately what part, if any, of defendant’s ‘gains, due to the use of the in-
fringing device,; would have been realized by the plaintiff but for the in-
fringement. Any effort in that direction would necessarily fail for want
of sufficient data to base a ﬁndmg on which I could. rest with any confi-
dence in its accuracy.

It. was suggested durmg the trial that plaintiff was entitled to recover
the market value of the use of the invention, and that the advantage
that defendant was shown to have realized might be taken as establish-
ing the market value of such use. With reference to this suggestlon,
it is sufficient to say that I know of no instance in which, in a° suit at
law, a patentee may recover as damages the market value of thé use of °
his invention, except in those cases where, by the mode of enjoyment
of the monopoly, the patentee has hlmself established such” market
value, by granting the use of the invention to the, pubhc for prescribed
royalties or license fees. Rude v. Westcott, supra. - This:is not such a case,
and besides I should not feel dlsposed in'a case of this character, to
determine the general market value of the use of an‘invention'solély upon
an opinion expressed by the patentee as to the sa.vmg of ekpense eﬁ'ected
by the use of the same. :

~-As :the -case. stands, therefore,, the. plamt;ﬂ‘ apparently by his’ neg-
lect, has allowed the time to expire within which he 'éould have main-
tamed a suit in equlty, and had an accounting as fo the. proﬁt,s vehlized
by the infringer. fppears to have been Tolly aware of the infringe-
ment, for seven years. be ore the, suit was filed, and in the mean time his
patent expired, which necessitated a suit, at law. . In that forum the
rule is to award compensation for actual losses, and the amount of such
actual loss is not ascertaingble. A judgment must accordmgly be en-
tered for nominal damages, ‘which the court assesses in - the sum of six
cents. . : . . 2

S
“

‘Epwon Errerric LirT Co. v. UNITED STATES Erecrric Lisrrmvg Co.
(Cirouit Court, 8. D, Ne'w Yoﬂc. T angary 5, 1891.)

1. Punms ron INVENT O%NB-—FIL!NG Armonmn«-inmnezn Commmcuwus
U. 8. § 49 qluirmg all apphcations fér patents to be flled in the pat-
entrofﬂce declares thab“ applications’ interfering with caveats™ shall be depos-
ited in the confidential archives, and makes them privileged, and amounts to an
implied declaration that all other applicatwns shall not be ptlvxleged.
2. SaMe—PrODUCTION OF ‘PAPERS-—SUBPENA DUCES TECUM: -

Defendant, in an action for infnngement of a patent, claimed that complainant
in a divisional application ‘upon which letters patent wére never issued, thade ad-
missions which greatly restrict the claim of the f)atent in suit, and, a foundatxon
for secondary evidence being laid, sought to com complainant to bring into court
£ cop{l théreof, which was in its possession. . Held, that a subpeena duces tecum
was the proper method when the paper was.identified by a specific desoripmon

8. Bame—Cory oF Pma—l’mvmnam: COMMUNICATIONS. .

The, fact that the copy had upon it various memorands not in the orlgi'nal, indi-
‘¢ating‘changes for-snbsequent amendments, which wetre the resuits of communica-
tions between counsel and client, did not render the paper privileged when com-



