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supreme courts in the cases Raimond v. Terrebonne Parish, 132 U, S. 192,
10 Sup. Ct. Rep. b67; Battle v. Mayo, 102 N. C. 413, 9 8. E. Rep.
384. The counsel on both sides have submitted arguments and briefs
vresenting statements of facts which they deem established by the evi-
dence, and their views upon the questions of law involved. I will state
my findings of facts separately, somewhat in the form of a special ver-
dict, containing the ultimate facts presenting questions of law; and in
giving my conclusions of law I will refer to the pleadings, the evidence,
.and the surrounding circumstances tending to prove, dlrectly or by in-
Tference, the ultimate facts found by the investigation.

" FINDINGS .OF FACIS.

(1) The defendants James H. Rumbaugh, W. W. Rollins, and Joseph
Pettyjohn composed the Warm Springs Company, and were jointly in-
debted to the plaintiffs in the sum stated in the complaint in this ac-
tion.” (2) The Warm Springs Company was dissolved by the mutual
consent of the partners, and upon terms expressed in a written contract
executed on the 23d day of May, 1885. This contract was the result
of a compromise effected by M. E. Carter, the legal counsel and mutual
friend of the parties. There had been personal difficulties and much
litigation between the parties, and these were all adjusted and settled
by the compromise. (8) The hotel buildings and furniture belonging
to the Warm Springs Company were destroyed by fire in December, 1884,
and -the insurance companies refused to pay any part of the insurance
money until Joseph Petiyjohn, one of the insured, should sign the proof
of loss, as well as the other parties insured. This Pettyjohn refused to
do until some agreement should be made adjusting the claims of him-
self and wife :as to their insured interests in the destroyed property.
(4) The terms of the compromise were, in substance, that all litigation
between the partners was to be discontinued, and all claims of indebt-
edness ‘against Pettyjohn were to be canceled and surrendered; that he
was to be relieved from all liability to creditors incurred as a partner in
the Warm Springs Company; that all the indebtedness of the company
was assumed and agreed to be paid by Rumbaugh and Rollins; and that
he was to receive $2,500 of the insurance money, if the whole amount
($53,000) of the policies was recovered, or a proportional sum if a-less
amount was obtained. Pettyjohn and wife were to convey to Rumbaugh
all their interest in the property of the company, and release all claims
that might arise out of former joint business relations; and Pettyjohn
was to assist Rumbaugh and Rollins, as far as he could, in collecting the
insurance money. . (5) A compromise was effected with the insurance
companies, and Rumbaugh and Rollins received $44,000, and they paid
to M. E. Carter $2,075, to be held by him under a power of attorney
executed by Pettyjohn for the benefit of Jesse M. Pettyjohn, trustee of
the separate’ equitable estate of Mrs. Pettyjohn. Under instructions
from Rumbaugh and Rollins this fund was to be kept by M. E. Carter,
and was notto become the property of Pettyjohn or to be paid over to
Jesse M. Pettyjohn until Joseph Pettyjohn and wife executed the quit-
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claim deed and releases agreed upon in the articles of compromise. Upon
this question of fact T have not considered the ex parte affidavit of James
H. Rumbaugh, filed six weeks after the trial in open court, in which he
was not examined as a witness; as I think it is not properly admissible
in reply to other: evidence, and as explanatory of his written contract.
(6) At the time of the dissolution of the Warm Springs Company, Jo-
seph Pettyjohn had good reasons for believing that the promise of Rum-
baugh and Rollins, to pay all the debts of the company, was made in
good faith, and that they had or wounld have partnership assets amply
sufficient and available to satisfy all creditors. (7) At the time of the
destruction of the property by fire, Joseph Pettyjohn and wife were the
equitable owners of a one-third interest in said property, and were en-
titled to a proportionate share of the insurance money, and Mrs. Petty-
john was not a member of the company. (8) On the 30th of October,
1883, Joseph Pettyjohn and wife, Louisa B. Pettyjohn, executed a deed
of trust to Henry T. Rumbaugh, conveying all of their interest. in the
property of the Warm Springs Company to secure a debt of James H.
Rumbaugh in the sum of $22,666, evidenced by nine.separate notes ex-
ecuted by Joseph Pettyjohn. The first note of $2,5600 was to be paid
on the 1st of January, 1885, and the other notes were to become due
and payable in succession on the 1st day of January of each succeeding
year. Thisdeed provided that any insurance money that might become
due upon destruction of the property by fire was to be applied in pay=
ment of said notes; and if the maker should fail to pay any note and
interest- when due, all the notes would become due and payable, and
the trustee should sell the land mentioned in the deed of trust and ap-
ply the proceeds of sale in satisfaction of the debt. Mrs: Pettyjohn was
not a maker or surety on the notes. (9) Joseph Pettyjohn was ingolv-
ent when he executed the power of attorney to M. K. Carter, but the
same was not a voluntary conveyance, as it was induced by the urgent
demands of Jesse M. Pettyjohn, trustee of the separate equitable estate
of Mrs. Louisa B. Pettyjohn. It was founded upon a valuable consid-
eration, and there was not on the part of the assignor, the trustee; or
the cestui que trust, any intent to hinder, delay, or defraud the creditors
of the Warm . Springs Company. (10) That Jesse M. Pettyjohn was
trustee of the separate equitable estate of Mrs. Pettyjohn, and paid to
James H. Rumbaugh the sum of $8,500 of trust funds in part pay-
ment of the purchage money ($30,000) for a one-third interest in the
Warm Springs property. That a deed conveying such interest was ex-
.ecuted by James H. Rumbaugh to Joseph Pettyjohn and Jesse M. Pet-
tyjohn, trustee of Mrs. Pettyjohn. The said grantees executed a mort-
gage for such interest to Rumbaugh as a security for $22,500, the bal-
ance of the purchase money. That such deed and mortgage were de-
stroyed by Rumbaugh, with the consent of Joseph Pettyjohn and wife,
and at the request of W. W. Rollins, but without the knowledge or
consent of Jesse M. Pettyjohn, trustee as aforesaid. :'(11) The property
was destroyed by fire in December,.1884.. The first note of Joseph Pet-
tyjohn ($2,500) became due on: the 1st of January,; 1885, and  was not
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promptly pald The. trustee in the deed of trust advertised the prop-
erty, and in disregard of the protest of the.grantors sold the same on
the 9th. of March, 1885, when James H. Rumbaugh became the pur-
chaser at $8,500 cash, a,nd the trustee on the same day executed a deed
conveying the property to the purchaser. (12) M. E. Carter received,
“in pursuance of a compromise” between the partners of the Warm
Springs Company, the sum of $2,075, which was reduced by the pay-
ment of costs and counsel fees to the sum of $1,868; and he had that
sum in hand when served with the writ of garnishment in this case.

_FACTS THAT APPEAR ON THE RECORD AND IN THE PLEADINGS,

In: this case a summons was issued against all the partners of the
Warm Springs Company on the 13th day of April, 1885, returnable to
May Term, 1885. Service was accepted by Rumbaugh and Rollins,
and: ‘no . service was made upon Pettyjohn. It does not appear of rec-
ord that-an alias summons was issued against Pettyjohn at any subse-
quent term. The attachment proceedings were instituted and levied on
the 20th:day of January, 1887, by the service of process of garnishment
on MK, Curter. On an affidavit of the non-residence of Joseph Petty-
john; an order of publication was made by the clerk of this court on the
18th day of February, 1887. The garnishee filed his answer at May
term, 1887.. Some time after the levy of the attachment Joseph Petty-
john entered a general appearance by attorney. - At a subsequent term
the attorney asked leave to withdraw a general appearance and enter a
special appearance for his client. = After argument this motion was dis-
allowed.  Pettyjohn filed no pleadings to the merits of the action, and
Jjudgment was entered against all the defendants on the verdict of a jury
at November term, 1888. At May term, 1887, an order was made al-
lowing Mrs. Pettyjohn to intervene as ¢laimant of the attached fund,
and herwritten claim was filed on the 28th day of September, 1887.
At November term, 1888, an order was entered of record making Alex.
Ponnill, the regularly substituted trustee of the separate equitable estate
of Mrs. Pettyjohn, a party to this controversy, and he filed his written -
claim to thé attached fund at May term, 1889. ‘At November term,
1889, an order was made directing M. B, Carter, the garnishee, to file' a
bill of interpleader on the equity side of the court, making as parties all
the claimants of the fund in his hands. The garnishee has not complied

- with this .order, but he now submits all hls rights to the determination
of the court at thls trlal ,

CONCLUSION 3 OF LAW.

The proceedmg of garnishment is in the nature of a civil suit, as it
may result in-a judgment for or against the garnishee. . The form of pro-
ceeding is regulated by local state laws. The garnishee must have a day
in court, and he can make any defense to which he may be entitled
. against the debtor in the main action. ~In his answer he is not limited
to a statement of facts within his own knowledge, but may answer on in-
formation and belief. The answer is his defense, and he may set out
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extrinsic facts which he may suppose relevant to his liability. ~ Drake,
Attachm. § 626. The answer of a garnishee is regarded as analogous to
an answer in chancery, and it is to be taken as true unless controverted
by evidence. He is presumed to be an innocent party, and to stand in- .
different aa to. who shall have the mohey or property in his hands. If
he has demeaned himself correctly he is entitled to his costs, counsel
fees, and reasonable eompensation as custodian. He is not liable for in-
terest unless he has received interest, or used the fund, or mingled it
with his own money. His appearancé. and answer placea the fund in
his hands in custodia legis, and subjects him to the orders of the court in
reference- to‘such fund, and in obeying such orders he is under the pro-
tection of the law. . Mattingly v. Boyd, 20 How. 128; Habich v. Folger,
20 Wall. 1. The answer of the garnishee in this case is full, direct, and
positive as to the facts and circumstances attending his receipt of thé
fund, and the directions and trusts imposed upon him by the partiesin-
terested; and I have regarded his statements as true, as they have not
been controverted by ihe evidence, and were substantially affirmed by
his testimony at the trial. He was the legal counsel and agent of the
Warm. Springs Company in effecting a compromise of the disputes and
litigations of the partners. He collected for them the $44,000 of in-
surance money, in which all the pariners had an interest. On the same
day that the articles of compromise were signed, he accepted in writing
a power, coupled with a trust, from Pettyjohn, to receive and transmit
to Jesse M. Pettyjohn, trustee of Mrs. Pettyjohn, the part of the insur-
ance money due Joseph Pettyjohn under the terms of the compromise.
Some time afterwards Rumbaugh and Rollins paid him the sum of $2,-
075, and directed him to hold the money until Pettyjohn should com-
ply with his engagements in the articles of compromise. At the time
of hig answer fo the garnishment he had in his hands $1,868, subject to
be applied in compliance with the articles of compromise, and with the
terms of the express trust which he had accepted. The principal cause
of controversy between the partners seems to have been the claim of Pet~
tyjobn and wife for their part of the insurance money, and this conten-
tion had delayed payment on the part of the insurance companies. The
garnishee says in his answer: '

“The said defendant and his wife were at this time claiming that the sale
of the trustee was void, and that any money that might be received from the
insurance company ought fo be applied on the purchase money due for said
one-third interest, At this juncture this garnishee effected a compromise be-
tween the said parties by which said Rollins and Rumbaugh agreed to pay
said Pettyjohn, or such person as he might designate,” the sum agreed upon.

The answer also says:

“This garnishee received said sum in pursuance of a compromise between
the defendant Pettyjohn on the one side and Rollins and Rumbaugh on the
other, of a controversy growing out of their joint ownershipand management
of the said hotel property.”

A fair, reasonable, and just construction of the contract of the parties,
and of the answer of the garnishee who adjusted the contentions, clearly

Y
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shows that the insurance money to be received by the garnishee for Mrs.
Pettyjohn was the primary consideration of the compromise, well under-
stood -and assented to by all the parties. ~The. plaintiffs claim the right
_ to have the fund in the hands of the garnishee applied in payment of
their judgment against Joseph Pettyjohn, as they had acquired a lien by
virtue of their attachment proceedings. The mterpleaders clsim the
fund es rightful owners under the trust declared in the power of aitorney
executed on the day of the compromise by Joseph Pettyjohn with the
approval of his copartners, and nearly two years before the service of
the garnishment on their trustee, M. E. Carter.

. There are several grounds upon which the relief c]almed ‘by the pla\ a+
tiffs must be denied. . A garnishee-is not liable to a Judgment against
him when he holds a. fund. to which the debtor in the main action will
not be entitled until he performs a precedent condition, and that condi-
tion is unfulfilled. The partners of the Warm Springs Company
adjusted their controversies by a compromise deed -which appears to
have been executed in good faith, and with a full understanding as to
their respective rights.- The covenants in such deed are clearly mut-
ual and dependent; they were made at the same time; they relate to
the same gubjects-matter, and were intended to effectuate reciprocal
obligations. Among other things, Rumbaugh and Rollins assumed
the payment of the debts of the company, and agreed to save Pet-
tyjohn harmless of any liability to partnership. creditors. - Pettyjohn,
on his . part, agreed that he and his wife would execute the specified
deed and releases, and upon so doing he was to receive a certain portion
of the insurance money when recovered. It seems from the evidence
that both parties to the compromise deed are in default as to each other,
and neither have acquired the definite rights of action that would accrue
to either upon performance or offer to perform his obligation. Hyde v.

Booraem, 16. Pet, 169; Phillips v. Seymour, 91 U. S. 646-650. At the
time when the garmshment was served on M. E. Carter, the precedent
condition had not been perfcrmed by Pettyjohn. He had no absolute
title to the money; no right of action; and all his claim to the fund had
been transferred, and he-had no further power to control its disposition.
The validity of an attachment depends upon the state of facts existing at
the time when levied.. It cannot reach any liability of the garnishee accru-
ing after the service of the process upon him, Devries v. Summit, 86 N
C.126. An attaching creditor cannot acquire any higher or better right
to the property attached than the defendant in the main action bhad
when the process was levied, unless he can show some fraud and col-
lusion by which his rights were attempted to be impaired. 7 Lawsox:

Rights,"Rem. & Pr. §§ 3610-3617; Black v. Zacharie, 3 How. 483-513.
A garnishee has a right to insist upon any defense which he could have
made against:the defendant in the main action. McLaughlin v. Swann,
18 How. 217; Schuler v. Brael, 120 U. S, 508, 7 Sup. Ct. Rep. 648,
He may also show that the attachment proceedings are void, as a judg-
ment thereon would not protect him agamst a rightfal claimant.  Hous-
ton, v. Porter, 10 Ired. 174, S ,
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The next objection to the claim of the plaintiffs is that trust funds are
not subject to garnishment until the trustee has executed the trust and
there is an adjusted balance not needed for the purposes of the trust,
and for which a party entitled could rightfully bring an action at law.
McLaughhn v. Swann, supra. The trustee of an active, unexecuted trust
is suable alone in equity. . This is an old and well-established principle
of eqluty jarisprudence, undisputed in courts of common law. A trus-
tee is only liable to an action at law when he has incurred a personal
responmblhty, or completed his trust. A judgment at law against.a
trustee in such special capamty is utterly unknown. ' A trustee is not
an -agent, but a person . in whom some estate, interest, or power, in or
affecting property, is vested for the benefit of another, and the cestui. qué
trust acquires an equitable estate which will be under the exclusive juris-
diction of a. court of equity. - Taylor v. Mayo, 110 U. S. 830-336, 4
Sup. Ct. Rep. 147; Haust v. Burgess, 4 Hughes, 560; 2 Story, Eq. Jur.§
975a; 2 Perry, Trusts § 488. In the case before us the fund came into
the hands of the garnishee under a power coupled with a trust, accepted
and still unexecuted. When the garnishee accepted this express trust
he assumed duties and acquired rights of which he cannot be relieved or
divested by an action at law. The garnishment served upon him is a
nullity, as the instrument creating the trust is not void in law upon its
face, and there is not the slightest evidence that the trustee had any
fraudulent intent or purpose in accepting the trust. The principles
above announced were fully recognized in this state when there existed
separate courts of law and equity, and are still observed under our Code
system. Coffield v. Collins, 4 Ired. 486; Fertilizer Co. v. Reams, 105 N:
C. 283, 11 8. E. Rep. 467. The Code system adopted in this state abol-
ished the dlstlnctmn between actions at law and suits in equity, and the
forms of all such actions and suits, and conferred upon the state courts
_]urlsdlctlon to.administer in a 01v11 action ‘such remedies and relief as
the pleadings and evidence in a case required.  The long- established,
essential, and characteristic differences between legal and equitable rlghts
and prlnclples were not abolished by the Code; and the state courts, in
administering justice, carefully observe these distinctions in enforcing
rights, and in the adjustment of appropriate remedies.. These element-
sry principles of law and equity were developed by centuries of parallel

and distinctive growth, and still have an harmonlous co-existence in -
English and American jurisprudence.

There is still another fatal difficulty in the way of the plaintiffs
in sustaining a lien by virtue of their attachment proceedings. Under
the Code system adopted in this state the foreign attachment, as an
original preceeding commencing an action and acquiring. a hen, is
not allowable. The warrant. of attachment is only a provisiorhal or
ancillary remedy in and dependent upon a main action commenced
by the issuing of a summons. Code N. C. § 848; Marsh v. Williams,
63 N. C. 371; Toms v. Warson, 66 N. C. 417. The provision of the
Code authorlzmg the attachment of the property -of a  non-resident
defendant upon constructxve service of & summons, by pubhcatmn has
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‘many ‘of the features of the foreign attachment “Such' proceeding is
an extraordi'nary and summary remedy, and i§ in' derogation of the
common’ law and the statute law of the United States, and cannot be
recogtiized in a case’ commenced in ‘e’ federal court. "Even in a slate
court the plaintiff must stri¢tly and technically pérform ‘all the condi-
tions required by the statute entitling him to such remedy. - Jurisdic-
tion in such cases cannot be acquired or enlarged by implication and
liberal construction. ~ Thatcher v. Poivell, 6 Wheat. 119; Askew v. Ste-
venson, Phil. (N. C.) 288. The acts of congress, in adoptmg for federal
courts the practice, pleadings, and forms and modes of procedure that
prevail in the state courts, were not intended to enlarge the jurisdiction
of United States courts, or to give force and validity to state proceedings
in conflict with the laws of the United States. State laws can confer no
authority on a federal court to extend its jurisdiction over persons or
property in any manner that is in contravention of national laws. The
jurisdiction: of United States courts depends exclusively on'the constitu-
tion and laws of ‘the United States, and they cannot resort to state laws
or the common law as sources of jurisdiction further than is expressly
provided by acts of congress. - In actions commenced in federal courts,
section 915, Rev. St. U.'S., was intended only to apply to the ancillary
warrant of attachment when issued and levied upon the property of a
non-resident defendant after he had been properly served with process
in personam, or had madea general appearance and pleaded to the merits
of the action. Ex parte Railway Co., 103 U. 8. 794; Chittenden v. Darden,
29 Myer’s Fed. Dec. § 447. In the case of Pennoyer v. Neff, 95 U. 8.
714, 727, the doctrine is distinctly announced that constructive service
by publication is allowable in actions commenced in federal courts which
are substantially proceedings in rem. “But when the entire object of the
action is to determine the personal rights and obligations of the defend-
ants,—that is, where the suit is merely in personam,-—constructive serv-
ice in this form upon a non-resident ig ineffectual for any purpose.” In
this case it is unnecessary to refer at length to the distinctions between
actions begun in the federal courts and attachment suits removed from
state courts. Such distinctions are clearly defined, and the authorities
are reviewed in U. 8. v. Ottman, 11 Myer’s Fed. Dec. § 1638, The doc-
trines announced in Wheeler v. Cobb, 75 N. C. 21, and in similar cases,
~ are good law when applied to cases commenced in state courts. In the
case of Hart v. Sansom, 110 U. 8. 151-—155 3 Sup Ct. Rep. 586, the
court says:

“The courts of the state' might, perhaps, feel bound to give effect to the
service made or direclted by its statutes; but no court deriving its authorlty
from another government. will recognize a merely constructive service as
brinding the person within the. ]unsdlctlon of the court.”

There is an objection to ‘these attachment proceedings that would be
fatal in the courts of this state. The summons was not served before
the return-day, and it does not appear of record that an alias summons
was issued to continue theaction. When a summons has been returned
unexecuted, alias and pluries writs of summons must be issued, from



LACKETT v. RUMBAUGH. 81

time to time, to preserve the continuance of the action, and these facts
must appear of record. The omission in this case amounted to a dis-
continuance of the action, A discontinuance is somiewhat gimilar to'a
nonsuit. The plaintiffs could only farther prosecute their claim against
the defendant by the .commencement of a new action. 3 Bl, Comm.

296; Hanna v. Ingram, 8 Jones, (N. C.) 55. An ancillary warrant of
attachment, when there is no summons commencing the action, is a nul-
lity. When the court has jurisdiction of the'sub‘]ect-matter‘the consent
of a defendant can give jurisdiction over his person in a particular pend-
ing action, 4nd this cohsent may be made by an appearance of record, or
may be inferred by his pleading to the complaint filed. Greerv. Cagle, 84
N. C. 385; Railroad Co. v. Ketchum, 101 U, 8. 289.. The general ap-
pearance of the defendant by attorney was subsequent to the attachment
proceedings. No express waiver of a want of summons appears of rec-
ord, and there was no pleading to the complaint. The general appear-
ance of defendant waived his personal privilege of being sued only in his
own district, and it would have waived defect of merely n'regular pro-
cess, if any had been issued; but it does not and cannot waive matters
relating to the jurisdictional power of the court. Houston v. Porter, supra;
Creighton v. Kehr, 20 Wall. 8; Harkness v. Hyde, 98 U. 8. 476; Cooley,
Const. Lim, 878. When the defendant entered an appearance he by
implied consent became & party, at that time, to the pending action.
His appearance was merely equivalent to the service of process to com-
mence a new. action, and did not by relation revive a suit that the law
had determined to be at an end. Jurisdiction generally operates for
present and prospective purposes, and. only in a few instances has a re-
troactive effect. A court may at a subsequent term, by a nunc pro tunc
order, amend its records so as to make them speak the truth, and may
allow amendments of mere irregularities or mistakes in proeeedmgs over
which it. hgd jurisdiction, but cannot supply a want of jurisdiction as to
previous action. Even a legislative, statute cannot make valid the pro-
ceedings of a court which. were void for want of Jjurisdiction over the
parties.  Cooley, Const. Lim. 107, 283. In issuing the warrant of at-
tachment in this case, and makmg an order of publication to give valid-
ity to the proceedings, the. clerk acted without authonty of law, and con-
trary to law.

When jurisdiction for domg an act in judicial proceedmgs does not
exist at the time the act is done, such act is void for all purposes, and
no subsequent occurrence or acquiescence will give it validity. As there
was a total want of jurisdiction all the attachment proceedings in this
case are nullities. They conferred no rlghts and must be disregarded
in determining the questions involved in. this controversy. Hart v.
Sammn, supra, and cases cited; Spdlman v.. Williams, 91 N. C. 483; Rog-
erg v. Jenkinsg, 98 N. C. 129. The opinions which I have expressed are
in harmony with the pnnc1p1es announced in Toland v. Sprague, 12 Pet.
800, and often reaffirmed in many subsequent cases. In that case
the court did not consider the.question as to the force and effect of
the attachment proceedings, as they were regarded as dissolved when the
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defendant appeared and pleaded in bar to the declaration filed by the
plaintiff. Theé doctrines announced in the cases of Cooper v. Reynolds,
10 Wall. 308, Mazwell v. Stewart, 22 Wall. 77, and other similar cases,
apply to actlons commenced in state courts and under local statutes.
Every state has a right to confer jurisdiction upon its courts over all
property within its territorial limits; and to apply and enforce such rem-
edies as may be deemed appropriate by the legislative will. If a suit is
properly commenced in a state court, and be rightfully removed to a
federal court, such court has Juusdlctlon to enforce all acquired liens,
and to admmxster such remedies as the state courg could and Would have
done if it had retained jurisdiction of the action.

There is still another objection insisted upon by the counsel of the
interpleaders. It appears from the record that the judgment of the
plaintiffs against Joseph Pettyjohn is érroneous, in that it was rendered
upon the verdict of a jury, upon issues of fact submitted when there was
no plea or answer filed by this defendant. At common law, and under
the state Code, issues of fact to be tried by a jury arise when, in the
course of affirmative and negative pleadings, a material fact is main-
tained by one party and controverted by the other. "Code N. C. § 391;
Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. Rep.426. The Judg—
ment, although irregular and erroneous, is not void, as-the court had ju-
risdiction of the subject-matter, and the person of the defendant:. = It i§
for a just debt which the plaintiffs have against the defendant, and T am
of opinion that it would not be reversed in a court of error. I will re-
gard the judgment as valid for the purposes of this ¢ontroversy. Knott
v. Taylor, 99 N. C. 511, 6 S. E. Rep. 788; Brobst v. Brock, 10 Wall. 519;
Brooklyn v. Insurance C’o 99TU. 8. 362; Razlwa'c/ Co.v. Ross,llZU S. 377—
395, 5 Sup. Ct. Rep. 184, As the fund ; in controversy has been brought
mto the custody of the court under color of process, and controversy has
arisen between parties before the court asserting conflicting claimfs, the
court has jurisdiction to consider both the legal ‘and equitable rights of
the adverse claimants, and administer Justxce between them, either id
this action at law, or by an'appropriate ancillary suit on the equity side
of the docket. The intérvention on the part of the interpleaders is in
the nature of a bill of interpleader, which is allowable in equity where
a party in interest desires to establish his own rights, when there are con-
flicting rights claimed by other parties and the relief sought is equitable
relief.  Killian v. Ebbinghaus, 110 U. 8. 568, 4 Sup. Ct. Rep. 232; Wal-
ter v. Bickham, 122 U, 8. 320, 7 Sup. Ct. Rep. 1197; Gumbd v. Pitkin,
124 U. 8. 131, 8 Sup. Ct. Rep. 379.

If, upon obtaining judgment, the plaintiffs had seen proper to aban-
don thelr void attachment and resorted to proceedmgs supplementary
to execution, they could not have reached the fund in the hands of the
‘garnishee. - Fertilizer Co. v. Reams, 105 N. C. 283, 11 S. E. Rep. 467.
As such proceedings are provided for in the state Code they are allowa-
ble in this court for the purpose of discovery, (Ex parte Boyd, 105 U. 8.
647,) but certainly would not be ailowed a Wlder operatmn than 1s
given to them in the-courts of this state. o o
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We will now proceed to inquire whether the plaintiffs have any equita-
ble rights to the fund in the custody of the court. As partnership cred-
itors they have no independent right to have partnership assets applied
in discharge of their debt in preference to the debts of individual cred-
itors. The rights of partnership creditors to have such preference over
individual creditors are equitable and derivative. They have no inde-
pendent lien on such assets, but their rights are secured and enforced in
a court of equitable jurisdiction by subrogation to the equitable rights
of the partners. Even after the dissolution of a firm the specific lien of
the partners continues for their indemnity as to partnership debts, and
to realize their shares of the surplus. They may relinquish these rights
to one and the others; and when their rights inier sese are gone, the rights
of partnership creditors, as such, are gone, and they stand in the same
position as individual creditors. In this case Joseph Pettyjohn was re-
leased by Rumbaugh and Rollins from all joint liability with them for
partnership debts; and they assumed the payment of such debts, and
also expressly conferred on Pettyjohn the right, as to themselves, to ap-
ply the amount of partnership assets received by him to the payment
of an individual debt. Allen v. Grissom, 90 N. C. 90; Stout v. McNeill,
98 N. C. 1, 3 8. E. Rep. 915; Huiskamp v. Wagon Co., 121 U. 8. 310,
7 Sup. Ct. Rep. 899, and cases cited. - Even if the Warm Springs Com-
pany was ingolvent at the time of the compromise between the partners,
that condition of affairs did not deprive them of their control over their
property, and prevent them from making the agreement to apply a por-
tion of the joint assets to such purpose as Pettyjohn might designate.
There is no evidence showing that the agreement between the partners was
made to hinder, delay, and defraud creditors. The evidence tends to show
that Rumbaugh and Rollins assumed in good faith the partnership
debts, and honestly expected to discharge all such liabilities. It is not
within the scope of my duty to investigate the circumstances of the com-
promise transaction further than is disclosed by the evidence relevant to
this controversy before us for determination. The assets of the com-
pany seem to have been largely in excess of the partnership debts, but
there may be facts and circumstances which I do not understand, and I
will make no useless conjectures as to why the debts were not paid. As
to creditors, the compromise between the partners of the Warm Springs
Company did not free Pettyjohn from his individual liability to pay the
firm debts. A debtor cannot make a voluntary conveyance which will
be valid against creditors unless he retains property amply sufficient and
available to pay all his creditors. The property retained must be in
such condition that the creditors can reach it by the regular process of
law. The fact that a debtor has made arrangements with solvent per-
snns to pay his debts will not be sufficient to make valid a voluntary
conveyance unless such debts are paid. Such arrangement is, however,
evidence upon the question of want of fraudulent intent, where a debtor
insists that his conveyance is not voluntary, but was made upon a valu-
able cousideration. Worthy v. Brady, 91 N. C. 265. At the common
law and under the laws of this state an insolvent debtor may dispose of
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his property, or may prefer one of his creditors, if he does so without
any fraudulent intent. = Cannon v. Young, 89 N. C. 264. A conveyance
is not void under the statute of 18 Elizabeth, even though its effect may
be to hinder, delay, or defraud creditors, if it be not made with an act.
val intent to do so. It is the intent and purpose existing in the mind
of the insolvent debtor at the time of making the assignment to delay,
hinder, defraud, and defeat his creditors that vitiates his assignment
and makes it void. Evenifsuch fraud exists in the mind of the grantor,
and ‘the conveyance is absolute, the grantee must participate in the
fraud before he can be deprived of his rights under the conveyance.
Beasley v. Bray, 98 N. C. 266, 3 8. E. Rep. 497, and cases cited; Brown,
v. Mitchell, 102 N. C. 347, 9 S. E. Rep. 702.

I will now briefly refer to the evidence to see whether there are any of.
the usual elements and badges of fraud in the conveyance which has
been attacked by the plaintiffs. There is not the slightest evidence that
M. E. Carter or Jesse M. Pettyjohn had knowledge of or participated in
any frand. The very decided preponderance of the evidence tends to.
ghow that Joseph Pettyjohn had no fraudulent intent or purpose to de-
feat the debt of the plaintiffs. He rather showed a disposition to pro-
vide for and gecure payment. By the terms of the compromise with
his partners he agreed to convey all the legal and equitable rights of him-
gelf and wife in the large sum of insurance money and the other personal
property of the company, and execute a quitclaim deed for their interest
in 150 acres of land on which were situated very valuable and famous
medicinal springs. This insurance money and land, by a fair estimats,
were worth $70,000; and the partnership debts, as they appear of rec-
ord by judgments in this court, amount to about $10,000. One of the
principal considerations of the compromise was that the partnership
debts should be paid, and he had good reason to believe that his part-
ners had the disposition and ample means to pay such debts; and would

- promptly perform their obligations solemnly assumed. The assignment
to Carter bears on its face no evidence of fraud. I deem it unnecessary
to consider the question whether the assignment was fraudulent in law
upon the ground that Joseph Pettyjohn was insolvent, and did not re-
tain property sufficient and available to pay his existing debts; for I am
of opinion that the evidence shows that the assignment was not volun-
tary, but was made upon the urgent solicitations and demand of Jesse
M. Pettyjohn, who had a large and bona fide claim and interest which
was obligatory upon all the partners of the Warm Springs Company.
There was no secrecy about the transaction, as it was a part of the set-
tlement of the litigated affairs of the Warm Springs Company, about
which there had been much consultation with eminent lawyers. . Upon
full consideration of all the facts and circumstances disclosed by the ev-
idence in this case, and after careful examination of many authorities
upon the questions of law involved, I am of the opinion that the plain-
tiffs are not entitled, either in law or equity, to the fund in controversy.

I will now proceed to consider the rights of the interpleaders as they
appear in their petitions and the evidence. They occupy the position
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of actors, and upon them is the burden of proving title to the property
they claim. - Wallace v. Robeson, 100 N. C. 206, 6 S. E. Rep. 650; M-
" Lean v. Douglass, 6 Tred. 283. If the attachmentproceedmgs Weremerely
irregular théy would have no right to contest that matter. - Blairv. Pu -
year, 87 N. C. 101. But they have a right to insist that such proceed-
ings are null and void, that the property levied on was not liable in law to
attachment, and they can ‘set up a legal or equitable title superior to
that of the plamtlﬂ' in the main action. In this case the rights of Mrs.
Pettyjohn arising out of her statutory separate estate are not directly in-
volved. Such separate estate was under her control, and she could dig-
pose of it as she pleaged with the consent of her husband. - The assigh-
ment to Carter was not made directly to her, but to Jesse M. Pettyjohn,
the trustee of her separate equitable estate.  The effects of such estate
could not be changed, disposed of, or incumbered by her except with
the consent of her husband and the concurrence of her trustee. Knoz v.
Jordan, 5 Jones, Eq. 175; Cooper v. Landis, 75 N. C. 526; Hardy v.
Holly, 84 N. C.'661. I am of opinion that the assignment to Carter
could be sustained if it had been made directly to Mrs. Pettyjohn as the
immediate cestui que trust. She had a valuable legal and equitable estate
in the insuranee money and lands of the Warm Springs Company at the
_time of the destruction of the hotel by fire. The evidence shows that
Rumbaugh conveyed a one-third interest in said property to Joseph Pet-
tyjohn and Mrs. Pettyjohn. At the common law, and by the laws of
this state, where lands are conveyed to husband and wife they hold
by entireties, and the right of survivorship will prevail over any at-
tempted alienation by the husband. Hunt v. Blackburn, 128 U. S. 464,
9 Sup. Ct. Rep. 125; Simonton v. Cornelius, 98 N. C. 433, 4 S. E. Rep.
38. From the face of the deed of trust executed by Pettyjohn and wife,
dated October 30, 1883, it appears that the grantors conveyed their
joint interest in the Warm Springs landsand property to Henry T. Rum-
baugh, trustee, to secure the payment of nine promissory notes made by
Pettyjohn to James H. Rumbaugh. Mrs. Pettyjohn did not sign said
notes as surety, but by conveying her estate in the real property to se-
cure the individual debts of her husband she became substantially a
surety to the notes. A surety is entitled to the benefits of all securities
which the creditor acquires from the principal debtor; and if the cred-
itor prevents or misapplies such securities to the prejudice of the surety,
he thereby discharges the surety pro tanto. Purvis v. Carstaphan, 73 N.
C. 575. Mrs. Pettyjohn was entitled to have had the insurance money
due the owners of the property applied in payment of her husband’s
.debts, as provided in the deed of trust, before the mortgaged land was
sold, so as to relieve her estate to that extent, and furnish her an oppor
tunity of relieving the incumbrance thus reduced in amount. The sale
of her land to pay her husband’s debts certainly made her a bona fide
creditor of her husband to the extent of her interest, and she had & right
to call upon him to repay such amount. The land sold for $8,500 in
cash, and her husband justly owed her half that amount, as she had an
equal interest in the property. KEven a conveyance by a wife of her in-
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choate dower interest in the lands of her husband constitutes a valuable
consideration for a conveyance made to her by her husband. Brown v.
Mitchell, supra; Baltle v. Mayo, supra; Gore v. Townsend, 105 N. C. 228,
11 8. E. Rep. 160; Sykes v. Chadwick, 18 Wall. 141; Bean v. Patterson,
122 U. 8.496, 7 Sup. Ct. Rep. 1298. Mrs. Pettyjohn was also entitled
to have the land sold by the trustee in a manner and under circum-
stances that would make the property realize the highest price. From
the face of the deed of trust it appears that there were nine notes exe-
cuted by the husband to Rumbaugh,—one payable on the 1st of Janu-
ary, in eight successive years. Only one note of $2,500 was due at the
time of sale by the trustee. The most valuable and productive part of
the property for which the notes were given had been destroyed by fire
a few days before this note was due. Mrs. Pettyjohn insisted that the
insurance money should be collected and applied as directed in the deed
of trust. In a month after this note was due the trustee advertised the
property for sale, when the embers of the smouldering ruins had but re-
cently gone out. The rights of the.parties in interest were in dispute,
the validity of the sale was questioned, and all persons who might be
disposed to purchase an undivided interest would naturally be deterred
by pending and threatened litigation and doubtful title. Even under
these adverse circumstances the third interest of Pettyjohn and wife
brought $8,500 in cash, and James H. Rumbaugh became the purchaser. -
From these facts appearing in the evidence, oral and documentary, the
demands of Pettyjohn and wife to have the sale postponed, and the
terms of the deed of frust complied with, seem to have been just and
reasonable. ,

As these questions of fact are not now before me for full investigation
and decision, I will express no further opinion as to their character and
consequences; but I will state a. principle of law founded in common
fairness and justice, and fully recognized in courts of equity:

“Sales under powers in deeds of trust or mortgages are a harsh mode of
foreclosing the rights of mortgagors. They are scrutinized by courts with
great care, and will not be sustained unless conducted with great fairness,
regularity, and scrupulous integrity. Upon very slight proof of fraud or un-
fair conduct, or any departure from the terms of the power, they will be set
aside, If proper notices of the sale are not given, or if the proceedings are
in any way contrary to justice and equity, tiie sale will not be allowed tostand.”
2 Perry, Trusts, § 602z; McLeod v. Bullard, 86 N. C. 210; Fairfax v. Hop-
kins, 9 Myer’s Fed. Dec. § 1173; Bronson v. Kinzie, 1 How. 811-321.

Under the circumstances of this case it seems that James H. Rum-
baugh had sufficient reasons for making a compromise with Pettyjohn
and wife for the purpose of removing clouds from his title which might
seriously affect the title of subsequent purchasers who had notice of the
transaction, or who had the opportunity of notice in investigating the
chain of title to the property. Johnson v. Prairie, 91 N. C. 159. Ref-
erence is made to these facts in this connection for the purpose of show-
ing that Mras. Pettyjohn had valuable rights in the property of the Warm
Springs Company at the time of the assignment to M. E. Carter, and
that her agreement to release and convey such rights to Rumbaugh con-
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stituted a bona fide consideration, and was not fraudulent as to creditors,
as she was in no way liable to creditors, as she was not a member of the
firm. The assignment which we are considering was made for the ben-
efit of Jesse M. Pettyjohn, trustee of the separate equitable estate of Lou-
isa B. Pettyjohn, and we will now inquire as to his right to the fund as-
signed. The evidence shows that he paid $8,500 of trust funds in part
payment of the purchase money of one-third interest in the Warm Springs
property. A deed was made by the vendor, James H. Rumbaugh, to
Joseph and Jesse Pettyjohn, trustee as aforesaid, conveying such one-
third interest, and a mortgage was subsequently made by the vendees to
the vendor to secure balance of purchase money. By consent of Joseph
Pettyjohn and wife, and upon the request of W. W. Rollins, the deed
and mortgage were destroyed by Rumbaugh; and this same one-third in-
terest was conveyed to Pettyjohn and wife, and they executed a deed of
trust to Henry T. Rumbaugh, as trustee, to secure the payment of the
individual notes of Joseph Pettyjohn for balance of purchase money.
The declared purpose and object of all the parties concerned in the de-
struction of the deed to Jesse M. Pettyjohn, trustee, was to free the prop-
erty from the feature of an equitable separate estate in Mrs. Pettyjohn,
so as to make the property more available for raising money on 8 mort-
gage to be made by the Warm Springs Company. All of these transac-
tions were without the knowledge or consent of Jesse M. Pettyjohn, and
were never afterwards approved by him. Under the unregistered and
destroyed deed he acquired an equitable estate and an incomplete legal
title to the property. As he never assented to the destruction of this deed,
ke had, and his regularly substituted successor, Alex. Pannell, now has,
a clear right in equity to have such deed re-executed, or to have the
trust fund advanced in the purchase restored, with interest. Phifer-v.
Barnhart, 88 N. C. 333; Edwards v. Dickinson, 102 N, C. 519,.9 8. E,
Rep. 456; Perry, Trusts, §§ 181, 183, 842. This equity exists against
all the partners of the Warm Springs Company, as they all participated:
in the illegal and wrongful transaction. They are, in contemplation of
a court of equity, constructive trustees. A constructive trust, as distin-
guished from both express and implied trusts, is a trust which is raised
by construction of equity, without reference to any intention of the par-
ties, either expressed or presumed. Snell, Eq. 128; Walden v. Skinner,
101 U. 8. 577. The jurisdiction of courts of equlty to follow trust
funds, and to mould and apply remedies to suit the rights of parties, and
to administer justice by proper relief, is settled by numerous and uni-
form decisions. 2 Story, Eq. Jur. § 1210; McEachin v. Stewart, 106 N..
C. 836, 11 8. E. Rep. 274, and cases cited; Perry, Trusts, § 346; Muy
v. Le Claire, 11 Wall. 217, 1In the case National Bank v. Insurance Co.,
104 U. 8. 5467, we find the rule of courts of equity in England stated
and approved:

%It is, I apprehend, an undoubted principle of the conrt that as between
cestui que trust and all persons claiming under the trustee, otherwise than by,
purchase for valuable consideration without notice, all property belonging to
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a trust;:however much it may be ¢hanged or altered in its nature or charat-
ter, and.4ll the fruit of -such property, whether in its original or its altered
state, continues to be subject to or affected by the trust.”

All the partners of the Warm ‘Springs Company were, in contempla-
tion of a court of equity, trustees, as to the money paid by Jesse M. Pet-
tyjohn, for the property, as they all participated in'the destruction of
his unreglstered deed. When trustees insure trust property, and such
property is entirely destroyed by fire, the cestui que trust is entitled to a
proportionate interest in the insurance money. Perry, Trusts, §§487-553.
As Jesse M. Pettyjohn had an equitable estate in the property insured,
and was not a member of the company, his rights were superior to those
of the creditors of the firm, and there could be no fraud in the partners
in allowing him to receive the proceeds of his own property upon which
creditors had no just claim. There can be no reasonable doubt as to
the fact that Jesse M. Pettyjohn, as trustee for Mrs. Pettyjohn, paid the
sum of $8,500 of trust funds for the property, and that Rumbaugh exe-
cuted a deed for the same. Where a deed is lost or destroyed there is
no question its loss and contents may be proved by secondary evidence,—
by a copy, if there is one; but if none, then parol evidence of its con-
tents may be given. Cowles v. Hardin, 91 N. C. 231, There seem to
have been only four persons who were cognizant of the transaction.
Pettyjohn and wife, in their depositions, state the facts positively and
directly, and their evideénce is sustained by documentary proofs. W.
W. Rollins was a witness for the plaintiffs on the trial, and his testi-
mony did not controvert the fact. James H. Rumbaugh was present at
the trial, and he was not introduced as a witness. The rule of evidence

is well settled in this state:

“When eft‘ective proofs are in the power of a party who refuses or neglects
to produce them, that naturally raises a presumption that those proofs, if pro-

duced, would make against him.” B7 own V. Mitchell, 102 N. C. 347-372, 9
8. E. Kep. 702,

The consent and other acts of Mrs. Pettyjohn, in connection with the
destruction of the unregistered deed of her trustee, and the fact that she
accepted another deed for the same property, and conveyed her interest
thus acquired in the deed of trust to H. T. Rumbaugh, in no way prej-
udices her rights under her separate equitable estate. In regard to such
estate she could do no act without, the concurrence of her trustee that
would bind her, or would operate as an estoppel, and being a married
woman no presumptions of fraud could arise out of her contracts. Cooper
v. Landis, supra; Hardy v. Holly, supra; Bunk of America v. Banks, 101
U. 8. 240; Farthing v. Shields, 106 N. C. 289,10 S. E. Rep. 998. From
the terms of compromise between the partners of the Warm Springs
Company, and from the proofs of attendant facts and circumstances, we
may well presume that it was entered into in a spirit of peace, and for
the settlement of litigated contentions and unadjusted demands on both
sides. * Rumbaugh and Rollins are men of good character, and had ap-
parent’ means amply sufficient to discharge their assumed obligations.
The instrument on its face manifests no intent to hinder, delay, or de-



LACKETT %. RUMBAUGH. - 39

fraud creditors. The compromise was effected by a lawyer of high char-
acter, ability, and learning, who in his answer as garnishee, and in his
testimony on the trial, gave fdll information on the subject: The trustee
of the separate equitable estate of Mrs. Pettyjohn had a right to demand
a part of the insurance money that was an indemnity for the general loss,
ag it was his property, and was in no way liable to the creditors of the
company. I will express no.further opinion as to the justness and fair-
ness of the compromise. The parties well understood their rights and
interests, as they had consulted eminent counsel.

It appears from the evidence that the mterpleaders have not complied
with the reciprocal conditions expressed in the compromise. They have
no immediate rights to the relief which they pray. I can control the fund
until the compromise can be fully carried outunder the orders and de-
crees of this court. My action will be governed by the principles of law
and equity announced by the supreme court of the United States in the
case of Gumbe v. Pitkin, 124 U. 8. 181, 8 Sup. Ct. Rep. 879. That
case, sustained by the authorities ciled, shows the inherent power of
courts of equity to mould and adjust their elastic, flexible, and efficient
modes of procedure for the purpose of administering substantial justice.
In that case it appears that the property was seized by the marshal un-
der an illegal warrant of attachment reguvlar on its face, and it was held by
the court that jurisdiction had been acquired under color of itsauthority,
and that the court could dispose of the property thus brought into its
custody, and decide all questions of conflicting rights. The rights of
claimants were recognized who had acquired no lien upon: the property in
custody of the court, but were prevented from acquiring a lien by the
closely guarded custody of the marshal. The plaintiffs who had caused the
seizure under void warrants of attachment abandoned and discontinued
their proceedings; but still the supreme court says, in'substance, that
United States circuit courts, sitting as courts of law, have inherent eq-
uitable powers as extensive and efficient as may be required by the ne-
cessity for their exercise, and may be invoked by strangers to the litiga-
tion as incident to the jurisdiction already vested, or to property brought
within their custody by color of the authority of theéir process; all per-
sons interested being before the court. The. interpleaders have clearly
established their right to the fund in controversy, but they are not at
present entitled to a decree to have the same paid over to them by the
garnishee. As Rumbaugh and Rollins have both filed affidavits in this
case, in which they manifest a willingness to relieve Pettyjohn and wife
from the obligation toexecute a quitclaim deed and releases, I- suppose.
there will be no difficulty in making a speedy and satisfactory adjust-
ment. The counsel of the interpleaders may draw an order directing
the garnishee to pay the fund in his hands into the registry of the court,
and the questions as to his liability as to interest on the fund, and as to
his right to costs, counsel fees, and compensation as custodian, will here-
after be determmed The interpleaders will be entitled to Judgment for
their costs in these proceedings, to be taxed against the plaintiffs in the
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main action, excepting the costs of the garnishee. The balance of the
costs will be taxed against the defendants in the main action. The gar-
nishee’s costs will be paid out of the fund in his hands.

WiksuscH & HiLeer, Limited, ». Satronstary, Collector.

(Circuit Court, D. Massachusetts. January, 1891.)

CusToMs DUTIES—IRON AND STEEL FORGINGS.

 Bcythes, grass hooks, and carpenters’ pincers, made substantially by the pro-
cess of forging, are dutiablé, under the provision of Schedule C, (22 U. 8. St. p.
498,) for *forgings of iron and steel, or forged iron, of whatever shape, or in
whatever stage of manufacture, not specially enumerated or provided for,”
and not under the clause (page 501) providing the duty for “manufactures, ar-
ticles, or wares not specially enumerated or provided for in this act, composed
wholly or in part of iron, steel, * * * or any other metal, and whether part-
1y or wholly manufactured.”

_ At Law. Action to recover back duties.

- The plaintiff in March, 1889, imported from Antwerp into the port
of Boston, certain pincers, scythey, and grass hooks, which were clas-
sified for duty under the last clause of Schedule C of the tariff act of
March 3, 1883, (22 U. 8. St. 501,) which provides for “manufactures,
articles, or wares not specially enumerated or provided for in this act,
composed wholly orin part of iron, steel, * * * orany other metal,
and whether partly or wholly manufactured, forty-five per centum ad
valorem.” And the duty in accordance with this provision of 45 per
cent. ad valorem was exacted of the plaintiff by the defendant as collector
of customs at the port of Boston. Against this classification and exac-
tion the plaintiff protested, and in due time brought suit, contending
that these articles were dutiable at 2% cents a pound, instead of 45 percent.
ad valorem, under the provision of Schedule C, (22 U. S. St. p. 498,)
for “forgings of iron and steel, or forged iron, of whatever shape or in
whatever stage of manufacture, not specially enumerated or provided for
in this act, two and one-half cents per pound.”

Franeis L. Stetson, Charles P. Searle, and Comstock & Brown, for plaintiff.
Frank D. Allen, U. 8. Dist. Atty., for defendant.

Nersow, J. The question is one of some little perplexity, but the
.court is obliged to give a ruling upon it, for the present at least, and I
am unable, looking at the language of these two clauses in this act, to
come to. any other conclusion than that the articles here, the scythe
and grass hook and carpenters’ pincers, must be forgings within the
meaning of the specific clause of the statute. They are certainly made
by the process of forging substantially, almost completely. It is true
there is some slight addition to be made for actual use, like grinding,
and sometimes polishing, but still the articles are made by the process of
forging out of iron and steel, and come within, it seems to me, the pre-



