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ConsoLipaTED TaNk Line Co. e al. v. Kansas Crry Varnisa Co. ¢ al.

(Cireuit Court, W. D. Missouri, W. D. February 9, 1891.)

1. INsOLVENT CORPORATION—PREFERENCE TO DIRECTORS—FRAUDTULENT CONVEYANOES.
Directors of an embarrassed corporation, holding’ claims against it which they
wished to protect, had the notes of the company payable to themselyes drawn and
antedated, and procured them to be discounted by defendant bank. They then
“caused to be executed a deed of trust conveying all the assets of the company as se-
curity for these notes, among others. Held, in & proceeding by unsecured credit-
ors to set it aside, that, being a security for debts upon which the directors were
: themselves liable as indorsers, it was in effect & preferende to themselves, and
fraudulent and void. :

2. SAME—NOTIOE -OF FRAUD. : :
- - Nor is such preference valid as to another creditor, a corporation, on whose claim
the directors wers not liable as sureties, when it appears that thé secretary thereof,
who, as an attorney, was prosecuting its claim against the insolvent corporation,
was employed to draw the deed of trust, and advised concerning it, and was fully

aware of all the circumstances, and declined to act unless his client’s claim was in-
cluded in the security.. '

8. SaMg—TRruUsT.

As the directors of an {nsolvent corporation became trustees for the creditors, a
bill to set aside as fraudulent a deed of trust of corporate assefs to secure debts for
which the directors are themselves liable as sureties need not show that the com-
plainant-has established his claim by judgment.

In Equity. ‘ :

This is a creditors’ bill on the part of the complainants and othercred-
itors who may come in to set aside a deed of trust made by the Kansas
City Varnish Company, a business corporation, prefeérring as creditors
the German National Bank for $16,285, Harkness, Wyman & Russell,
bankers, for $5,500, and the Kaw Valley Paint & Lead Company for
$974.50. The.deed of trust was executed August 25,1890. The case,

- on. preliminary hearing for writ of injunction and the appointment of a
receiver, is reported in 48 Fed. Rep. 204. It has now been heard on
the pleadings and full evidence. The principal facts will appear from
the opinion of the court. ' '

Henry Wollman, for complainants Tank Line Company and Heath &
Milligan Manufacturing Company. ‘

Harwood & Meredith, for National Linseed Oil Company and L. C. Gil-
lespie, intervenors. ’

Lathrop, Smith & Morrow, for defendants L. V. Harkness, W. F. Wy-
man, L. D. H. Russell, William Peet, James W. White, and Charles N,
Howard. |, . , ‘

J. L. Wheeler, for defendants Kaw Valley Paint & Lead Company,
Nellie F. Benton, and Robert E. Benton. ,

Cunningham & Dolan, for defendants Kansas City Varnish Company,
0. H. Brown, and David C, Howey. : , ‘

. Haff & Van Valkenburgh, for defendants German American Bank.

Pamrs, J.  The question to be decided is as to the right of ‘an in-
solvent business corporation to make a deed of trust for the benefit of
certain of its creditors, to which debts the directors sustain the relation
of indorsers, and especially whether the directors may thus prefer them-
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selves when they know, or should know, that the corporation is insolv-
ent, and the effect of the deed is to suspend the functions of the direct-
ors in the management of the entire assets, by turning them over to a
trustee, to dispose of summarily, when the fact is that the assets are
barely sufficient to pay off the preferred creditors. A brief review of
the history of the debtor corporation will show that its business from the
outset of its career was more or less fictitious, and its financial condition
was never healthful and prosperous. It was organized under the gen-
eral corporation laws of the state of Missouri as a business corporation
in ‘1886, Its capital stock was $3,000. The evidence shows that at
least one of its subscribers, in v1olat1on of the statute, gave his note for
his shares,—say for $800,—which has never been paid, and the sub-
geriber is insolvent. In T anuary, 1887, an increase of stock was voted
for $16,000, and in 1889 an additional increase to $30,000 was voted.
From that time forth the company held itself out to the public as hav-
ing such amount of capital stock. It is true, as contended by counsel,
that the statute did not require that this increment of stock should be
actually paid up. Yet the public deals with such concerns on the faith
of such capital in esse, and it is that which chiefly gives it credit. It
is to be imputed to these directors and stockholders that they pretended
and claimed all along that the stock subscribed by them was paid up,
dand it was among the ‘difficult facts at this trial to develop how much
‘had been paid, or rather how much had not been paid, arid who are the
.delinquent constituents,. The only subscriber who did pay up his sub-
geription. is Mr. Benton, who was admitted on the nominal increase to
$30,000, and he paid under the impression that others had done like-
wise. The older stockholders, on the assumption that the concern was
making money, claim to have in part paid up their stock in supposed -
dividends, and by charging the new takers with what they are pleased
to term “the good-will of the company;” whereas, as a matter of fact, if
a correct estimate of profit and loss had been timely made after the first
year of its'life, the fact would have appeared that the company had made
no profit; and, although the fact was studiously concealed, and devel-
oped at this trial only after rigid inquiry, it further appears that, for so
much of the increased stock as was not covered by the assumed divi-
dends of profit and “good-will” of the concern, the subscribers, except
Benton, executed their notes to the company. These notes were then
placed with the bank as collateral security for money borrowed by the
company, where they remained for some time, when they were surren-
dered to the company and destroyed, or in some fashion made way with
by the secretary. While the debts represented by these stock notes con-
stitute a part of the consideration of the very claim of the German Amer-
ican National Bank which this deed of trust attempts to prefer, by this
device the directors so mingled their individual indebtedness to the com-
pany -with that of the company to the bank that it is quite difficult on
the proofs now made to determine the relative proportion; so that the
directors by this deed of trust are not only attempting to protect them-
selves as indorsers of the company’s paper, but to prefer debts owing di-
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rectly by them to the company. Such a transaction bears lts own com-
‘ment.

As might well have been anticipated, a concern aspiring to a busmess
representing a capital of $30,000, with little over one-third paid up,
if that muech, without phenomenal success, found itself doing a strained;
precarious business; and it is quite apparent from the developments at
this trial that, but for the personality of its president, Mr. Peet, and the
money he constantly advanced and borrowed on his indorsement, the
unduly-inflated concern would have collapsed long ago. This is justi-
fied by the fact, as testified’ to by Mr. Peet, that when he could no
lotiger, in justice to his other business operations, divert money there-
from, nor would longer obtdain money from the bank for the varnish
company, this deed of trust, or some similar resort, became inevitable:
The evidence further shows that in the two years prior to January,
1890, the company had lost from $10,000 to $12,000,~—a sum equal to
its actual paid-up capital; that from J une, 1889, to the time of making
the deed of trust, August 25, 1890, the total amount of sales was $71,-
818.81, while the expenses were $17 599.66 y—equal to about 25 per
cent. --whereas the testimony of:‘competent experts is that it should have
made 25 per cent. on its sales, grosg, to have sustained a successful busx-
ness.

‘It is true, as much: paraded by the secretary and dn'ectors on thls
hearing, that the company had credit in commercial circles such as would
have enabled it to obtain goods on credit. -But this credit was predi-
cated of a suppressed condition of its actual affairs. It is not too much
to say'that no competent business man or house would have sold this
company a dollar of goods on credit had it made known the true state
of its capital and profits and losses. It is true the company had credit
at the banks, provided, however, that Mr. Peet, or other good surety,
indorsed for it.

But the real question is, what was its actual ﬁnancml condition Just
prior to the execution of this trust-deed? In June and July it was un-
able to meet its maturing obligations. Extensions were obtained in
some instances by the well-phrased assurances of the secretary that hé
would soon be able to make payments. -He could make no collections
on the motley character of its notes and accotints to meet these pressing
demands. -Mr. Peet needed all the funds he could, with safety to hig
other enterprises, afford to borrow. In August a crisis was imminent:
The secretary, when urged by one of the creditors, promised that the di-
rectors would hold a meeting on the 22d to devise ways and means for
raising money. It had overdrawn its account in bank. It gave checks
on the bank where it had no money, which failed to pass-the clearing-
house. It is idle now to pretend, as claimed by counsel, that, had:a
certain officer:-of the bank been present, those checks would not have
‘been thrown out. This is wholly problematical, and; had he so acted,
it would have'been in ignorance of the extreme condltxon of the com- -
pany’s affairs.  But the fact remains ‘that ‘its fictitious credit did’ not



10 o _ FEDERAL REPORTER, vol. 45,

avail it in-theemergency culminating. -This state of affairs doubtless
impelled the president to call for an inventory to be taken, which was
‘completed on the 23d of August. - Owing to its limited  deposits and
lack of daily balances, the bank refused to give it credit shortly before
this at a less rate of interest than 10 ‘per cent., whereas it had, in com-
mon with other reputable business concerns, been obtaining loans at 8
Jper cent. .interest. It had then in bank paper for about $17,000, draw-
ing 10 per cent. interest. According to their. ascertamrnent the gtock
of supphes amounted to about. $15,000, and, allowing a most liberal
price for second-hand fixtures, §1, 000 more mlght be added. These
goods were inventoried by the. receiVer appointed by this court at $12,-
800. . And as best proof of its actual cash value, after the most earn-
est efforts of the receiver for months to make sale, the best price he
could  obtain was from Mr. Peet himself, at $8,700. But, grant that
$15,000 was a reasonable apparent value, what else had thls company ?
As. shown by the receiver’s inventory, there were in notes and accounts,
in rpund numbers, $19,000; and in money turned over to him by the
trustee on account of sales made by him after taking possession under
the deed of trust, $626.48, making a total aggregate of $34,626.48. The
amoupt, of liabilities thus far disclosed were then, in round numbers,
$35,000. This estimation of assets assumes that the bills receivable are
collectible. - Such, however, is not the fact. . The secretary of the com-
pany: himself, when requested by the Teceiver, on taking charge, to mark
what were bad debts, good and douptful, at once marked over $9,000

as bad, and the court is justified from. the evidence in concluding that
not gver 50 per cent. of the $19,000 can ever be collected; so. that, ac-
cepting the valuation. placed by the secretary on the goods, when he was
under pressyre to make as.good showmgs as possible of his administra-
tion, and $24,000, or less, was what the company had to meet $35,000
of liability, and, as the sequel shows, not enough to meet the sum of
the preferred debts D

‘It is. suggested by one of the counsel, that the. amount of the unpald
capltal stock owing by the stockholders should be added to the sum of
the apparent assets.” Asa propqsitio,n of law, the unpaid stock-is.an as-
set,—a trust. fund,—which the corporation holds for the payment .of
debts. - Hatch:v. Dana, 101 U. 8, 210. Invoking this liability now,
in order to swell the assets.at the time of making the deed of trust, the
court may be permitted to suggest, in no offensive sense, however; that
it would have come with more grace had the learned counsel and his cli-
ents assisted, rather than impeded, at the hearing the ascertainment of
the true amount of thig asset. . On the contrary, whenever this matter
was inquired into, the counsel interposed the objection that it is irrele-
vant, etc., to the issues on trial. . .On this account, the inqui'ry wasg not
pressed to any.specificiascertainment. But it does appear in evidence that
perhaps not over two of these subscribers could be made to pay.on judg-
ment and execution. ., It is furthermore stated, over and: over, by coun-
gel for respondents; that the directors; were 1gnorant of the true state .of
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the financial condition of this company; that they believed it was healthy,
that its credit was good, and its assets ample to ultlmately pay all the
debts. * Leaving out of view what the evidence on this hearing develops'
as to their actual knowledge of the insolvent condition of this company,
we pause to say that nothing so marks the progress of equity jurispruo-
dence in conserving the ends of justice as the now recognized principle
that directors of corporations occupy a trust relation to the stockholders
and the creditors of their company. They are expected, by the law, to
do their duty as directors and trustees, and to have such knowledge of
its affairs as diligence, fidelity, and honesty would disclose. If these
directors did not know this concern was bankrupt, they should have
known it. They did know its paper was being discredited at bank;
they did know it owed $35,000 approximately; they did know what
their own inventory showed; they did know it was losing money; and,
when they were called together by its president on that 23d day of Aunt’
gust, they then knew it was to take counsel as to what course should be
taken:in its‘dire extremity.  They knew that there were but two roads’
open to them,—either to raise money on their own credit, and infuse
new life into the sick concern, or to surrender its assets to its creditors.
The instinct of self-preservation asserted itself; and mastered their sense
of fairplay. They resolved to take care of themselves by making a deed
of trust, which preferred: only the debts on which they were sureties.
With all.due respect to the personal character’of the directors, the court
is unable to credit the pretension, now set up by them, that they reason-
ably expected that by making such a deed of preference they would be-
better enabled to go ahead with the business of the corporation, and keep’
it “a going eoncern.” Theynow say that the more conspicuous fact dis-
covered by them on the result of the inventory and examination of’ the '
books'was that they were overstocked with paints, and that their prmcl—
pal losses were traceable to the handling of this class of goods. ' Per-
haps over one-half of the goods invoiced August 23d consisted of paints,
brushes, etc. They now say it-was their purpose in the action taken by
them to merely get rid of the piints, and to liniit their business in'the
future in the handling of varnish. How this desired consummation was
to be wrought out by means'of the deed of tiust challenges common sense,
provided there was no fraudulent collusion bétween the makers, the
trustees, and the cestuis que:trustent. The directors, when pressed on the-
witness stand 'were utterly unable to give any plaus1ble reason for this-
pretension.

The law, responsive to the practlca] maxim that actions speak louder
than words, ‘presumes that ‘a man intends the natoral and reasonable
consequences:of his scts. - This deed of trust was: given, ostensibly, to'’
secure the payment of over $22,000 of debts. These could not possibly
be-discharged by the sale of. the pamts, aided by any possible expectation
from collections on bills fectivable. If siich was the purpose of making
the trust-deed, why did:they not, at their conference on the 234, resolve,
anditirect their own ianager, to proceed at once to close out the ‘paints,
and ‘then devisg ways and means alinvnde to meet their pressing debts? If
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they were of the opinion that a trustee could better accomplish the de-
sired result, why did they not authorize him to first dispose of this stock
summarily, and provide for adding to and building up the varnish branch
of the goods? The deed of trust itself, on the contrary, utterly refutes
their assumption. By it they conveyed every particle of property they
had, including the plant, and every instrumentality for a further prose-
cution of the business, to the trustee. Practically, they abdicated their
functions as a managing board in favor of the trustee. They authorized
and directed him to take immediate possession, and proceed to dispose
of for cash the entire property, which could not reasonably be expected
to pay off the preferred debts. In the entire absence of any arrangement
made, or even suggested, by them to meet the unprovided for outstand-
ing debts, amounting to say $13,000, they must, as reasonable, sane men,
have anticipated that these creditors would not complacently and inact-
ively stand by to witness the result of the Utopian idea of the directors
for infusing new life into the suspended corporation. . The unpreferred
creditors would .certainly be expected to take heroic measures to see that
every dollar of surplus that might possibly arise from the trustee’s admin-
istration should go direct to themselves, to say nothing of expected assault
upon the deed of preference. Furthermore, the whole subsequent conduct
of the directors contradicts the claim now set up by them. They were
advised by their counsel, when they applied to him to draw up the deed
of trust, that they could nort prefer themselves. While we have not been
fully admltted into the fullness of that.inner consultation, it is;quite
inferable that this advice was predicated of the attorney’s knowledge of
the condition of the company’s affairs. At that time, Mr. Peet, the pres-
ident, had a claim against the company for $1,500, principal and inter-
est, and Mr. White, another director, held a clalm against it for, princi-
pal,vand interest, $1,225. To evade, as they conceived, the operation
of the law which forbade a director from directly preferring himself as a
creditor of an -insolvent corporation, they had notes of the company
drawn, payable to themselves, respectively, for these debts, antedated,
which Mr. Peet took to the preferred banks, and had discounted on the
indorsement of Peet Bros., his other business concern. Instead of pay-
ing over to Mr. White the amount of his note, Mr. Peet, from some un-
explained cause, had the proceeds thereof placed to the credit of Peef
Bros., where it yet remains. Whether this was a simulated arrangement.
between him and the bank, as it seems on its face, is not positively known.
These notes were then put 'into the deed of trust as preferred debts to the'
banks.

Of like character, indicating unmlstakably that the pres1dent and secre-
ta;y regarded the company as hopelessly wrecked, at or abont the time of
making thedeed of trust the secretary secretly turned over to Mr. Peet about
$1,000 of notes and accounts of the company, which Peet appropriated
to h1s own use, or at least they were withheld from the, trustee and the
receiver, and the fact was only extracted from Mr. Peet on cross-exam-
ination at this hearing, -And, still further, it cropped out on trial that
Mr. Benton, another director, about the time of the collapse, doubtless
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for the purpose of qvmdmg responsibility of himselfand wife as indorsers
" on the bank debts in question, conveyed, with his wife, valuable real
estate held in her name at Omaha, Neb.; and on the day of the execu-
tion of the trust-deed the secretary was busy posting up the books of the
company, giving credit for salaries of employes, and making various other
entries, and the books show erasures changing dates and the like, as if
to conceal the fact that they were made on that day. These acts indi-
cate final administration, and by an administrator de son tort. Asin the
cage of a sinking ship, they scuttled it, and the crew treated its cargo
as common spoil. In the perll of the sea, the thought uppermost in
their minds was self-preservation. Having, as they supposed, secured
a day’s provisions for themselves, each director struck out for himself.
If they have done a single act to verify their pretension of a purpose to
rescue the ship and continue the voyage, the evidence wholly fails to
disclose it. Under any accepted definition of insolvency, this company,
on the 25th day of August, 1890, was insolvent. = All of its debts could
not be collected ont of its means.  Pdtter v. McDowell, 31 Mo. 78." There
was not a. present ability of the debtor to pay out of its own means all
ite habllltxps, nor sufficient property to respond on execution:for such
satisfaction. . Eddy v. Baldwin, 32 Mo. 369. There was an inability to
fulfill its obhgatxons according to its undertakings, and a general inabil-
ity to answer in court' for all its liabilities, and with no reasonabls as-
surance, in the usual course of trade, of recovering from its embarrass-
ment. Wallon v. Bank, (Colo.) 22 Pac. Rép. 442, The deed of trust was,
in effect, a confession of insolvency. It conveyed all the company had to
meet only a part of its liabilities. It virtually took away the ability-—
the means—of the directory to further prosecute the object of the fran:
chise. - While the corporate autonomy was not extinguished in law, it
exists merely in a state of suspended animation, with no reasonable hope
or assurance of resuscitation. When a corporation, in its business af-
fairs, is thus in articulo mortis, whatever may yet be maintained on di-
vided opinions as to its right to dispose of its property so as to gwe a
preference to some general creditor, the law is too well settled, at" least
in this jurisdiction, to admit of extended discussion that its duectors
cannot make a digposition of the assets so as to secure to themselves, di-
rectly or indirectly, a preference over general creditors. ' 'This is'the rule
of the Missouri courts. . Williams v. Jones, 28 Mo. App. 132; Mi I, Co.
v, Kampe, 38 Mo. App. 229; Roan v. Winn, 93 Mo. 508, 4 S. W ‘Rep.
786. It is not too much to say that it is the estabhshed doctiine of the
federal courts. It is strongly maintained by Judge THAYER in the east-
ern district of this state. - White, etc., Manuf’y Co. v. Pettes, etc., Co., 30
Fed. Rep. 865; Adams v. Mllmg Co 35 Fed. Rep.. 433. See alsd
Lippineott v. Carm ¢ Co., 25 Fed. Rep. 577 Koéhler v. Iron 0ol 2 Black
715-721; Radroad Co. v. Howard, 7 Wall 392 Ozl Co. v. Marbury, 91
U. 8. 587

In Graham v. Radroad .,102 0.’ 8. 161, Mr Justmé BRADLEY sald

“When a corporatmn beeomes inso’lvenﬁ it 15 §o. far cmlly dead that |ts
property nay ‘be administered as a trust tund, for the bénent of its stockhold-
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ers and creditors. A court of equity, at the instance of the. proper parties,
wm then take those trust finds, which in other circumstances are as much
the absolute property of, the corporatlon as any man’s property is his.”

The most Tecent dlscuampn of this question is to be found in the very
able opinion of Judge Woobs, in Howe v. Tool Co., 44 Fed. Rep. 281.
I cannot better express the strength of the reason why a director should
not be permitted to prefer himself, under circumstances like those un-
der review, than by quoting his language:

“A sound public policy and a sense of common fairness forbid that the di-
rectors or managing agents of a business corporation, when disaster has be-
fallen or threatens the enterprise, shall be permitted to converi their pow-
ers of management and thelr intimate, as it may be, exclusive, knowledge of
the corporate affairs into means of self protection, to the harm of other cred-
itors. They ought not to'be competitors in a contest of which they must be
the judges. The necessity for this hmitation upon the right.to give preter-
ences among creditors, when asserted by a-corporation, may not. have beén
perceived in earlier times, bhut the growing importance and variety of wmadern
corporate enterprxses and interests I think will compel its recogmtmn and
adoption. * ¥ * Whether or not such’ pleferences are fairly given, is an
impracticable'inquiry; becausé there ean be, in ordinary cases, no means of
discovering’the truth, and consequently the presumption to the contrary
should in every case be conclusive. Concede that it is a question of proof, and
that a preference.in favor of a director will be deemed valid if fairly given, and
it may as well be declared to be a part of the law of corporations that, in cases
of insolvency, drbts to directors, and liabilities in which they have a spectal
interest, may first be discharged. That will be the practical effect, and the
examples will ‘multiply of'individual enterprises prosecuted nnder the guise
of corporate organizations for the purpose, not only of escaping the ordinary
rigks of business done in:the awner’s name, which may be legitimate enough,
but of enabling the promoters and managers when failure comes to appro-
priate the remains of the wreck by declaring themselyes favored creditors,
Besides inconsistency with that equality which equity loves, such favors in-
volve too many possibilities of dishonesty and successful fra.ud to be toler-
ated in an en’ lghtened system of jurisprudence.”

The same thought was in the mind of Mr. Justice MILLER in Sawyer
v. Hoag, 17 Wall.. 620, when he observed:

“When we congider the rapid development of corporatxons,x as instrumen-
talities of the commercial. and business world, in the last few.years, with the
correspondlng pecessity of adupting legal principles to the new. and varying
exigencies of this business, it is no solid objection to such aprlnclpbe that it
is modern, for the occasion for it could not sooner have arisen.”

Ttis msxsted -on behalf of the banks that, although the deed of trust
may be voidable as against the directors, yet the banks are to be regarded
as bona fide purchasers. But are the banks such purchasers? In the
first place, they parted with nothing on the faith of the deed. They
losned the money, as their evidence shows, on the indorsement of the
directors... :They never asked for-this deed. = They did not know of its
existence until after it was executed and recorded. They may he ac-
corded -the, presumption.of the law in their favor, that where such a
deed is for their benefit, they are presumed to accept its provisions.
But it is apparent on the face o;f the deed and from the facts known to
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the banks, that the deed inured to ‘the benefit of the directors as ip-
dorsers of the notes held by the banks. The banks could not, there-
fore,; take without being privy to the wrong attemptéd by the dlrectors.
If the law were otherwise, the rule would be of no'avail which seeks to
prevent such directors “from preferring debts in the payment of which
they have a personal interest,” as declared in Adams v. Miling Co., 35
Fed. Rep. 435.

The. next matter for detertrmatlon is as to the claim of the Kaw Val-
ley Paint & Lead Co. - As the directors are not indorsers on this note,
it is assumed by -its counsel that, in order to avoid.the deed asto it,
‘the court must go to the extent of affirming the doctrine that an insolvent
corporation cannot dxspose of its property so’ as to prefer & general cred-
itor. My opinion is that the courts-of -chancery ought to reach out fot
the attainment of a sound public policy which asserts that when a busi-
ness corporation becomss 8o insolvent that it cannot further prosecute its
business, and, to avoid an assignment or surrender for the benefit of all
it creditors, 1t must, to avoid attachments or executions, make a dispo-
sition of its property to appease the demands of its ereditors, the trustees,
eo instanti, should be'held:to be trustees of the assets of the company for
the equal benefit of all its ereditors. - But-itiis not essential to go so far
in this case. That the Kaw Valley Paint: & Lead' Co. are ‘chargeable
‘with notice of -three important facts, is satisfactorily’ deducible from the
evidence: ~ First, that when this deed of trust wds exscutéd, it knéw, ot
had reason to beheve, the debtor company was insolvent; second that' it
probably: could go no further in the proséeution of:its busmess' é,nd‘
third, that the: Kaw Valléy’ Paint & Lead-Co. was privy:to and parttcr—
pated in the fraudulent iattempt of the.directors of the:debtor: company
to prefer themselves.

The evidence shows that John L. Wheeler was the attorney to whom
the directors of the varnish company applied for coufisel, and to prepare
the deed of ttust, on the 25th of August, 1890. *He: advmed ‘nter alia),
‘that they could not, under the law as he understood it, prefer themselves
a8 creditors of the company: It was doubtless on this suggestion that
Peet. and ‘White resorted to the subterfuge of discouniting, ostensibly, the
two notes held by them against the company to the’ banks, that' the
debts might appear in the deed as claims of the banks. These notes
were drawn that day on blanks at his office, and were dated back, ' He
knew they were then put in the deed of trust as. preferred debts of the
‘banks. At this time Wheeler was also secretary of thé Kaw- Valley
Paint & Lead Co., and was acting as its attorney for'the collection’ of its
claim against the varnish company. ' He notified the’ directors ‘of the
debtor company that they must include his claim'in the deed of :prefer-
ence if he drew up the deed. They so consenting, he drew the:deed ac-
oordmgly,‘antedatmg to the 15th of August the note of his company:
Facts coming to the knowledge of an ‘agent ot attorney while engaged
about-the:business of his ageney are; in law, presumed to be known tot
the prineipal.or client.. - Hayward v. Théurtivice €5.;52 Mo. 181; .The'Dis-
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tilled Spirits, 11 Wall. 356~367. In May v, Le Claire, 1d. 217-233, the
court observe:
“J ohn P. Cook was counsel of Le Clalre in all his t: ansactlons touching

this property. He knew everything that was done, and his knowledge was
notice to his client.”

Agam, any fact or circumstance connected with the transaction, calcu-

lated to excite his suspicion and put him on his guard, should prompt in-
quiry, and heis affected with -notice of every fact which a prompt and
diligent prosecution of the inquiry would develop. The conduct of the
directors, the very character of the instrument they were executing, ad-
vised Mr, Wheeler of the fact of the financial extremity of the debtor
company. His demand . to have his cornpany admitted to the prefer-
ence, while creditable to his fidelity as the agent and attorney of his
client and company, yet evidenced his apprehension of the debtor’s
critical condition. He could but see that the directors were anxious to
protect: themselves, and he was: consenting to the endeavor, on condition
that his opposition was silenced by a participation of his client in the
undue advantage. So impressed was he of the extremity of the debtor
and the exigency of the situation, that at much personal inconvenience,
on & rainy night, he hunted up a clerk of the recorder’s office, and in-
duced. him to accompany him to the office at 9 p, M., to place the deed
on file, and at 10 p, M. had the trustee take possession of the store and
goods. . There was no purpose of the debtor company to admit the Kaw
Valley Paint & Lead Co. to this preference, until practically coerced
thereto by the suggestion of Mr. Wheeler; and there was a mutual con-
senting that the scheme of .the directors might proceed on condition of
the admission of the Kaw Valley Paint & Lead Co. to share in the pref-
erence,
_ - These facts, in my opinion, except this case from the operation of the
rule tha$ a‘deed of trust or assignment may be good as to one or more
of the named beneficiaries, and bad as to the others. - The embracing
of one creditor in this case was made to depend, in effect, on the admis-
sion of the other, whereby a fraud was attempted by:both. The two
acts were thus interdependent. In:such case the deed is an entirety,
and all the participants must stand or fall together. Where the acts of
a party . operate as a fraud, even though done without a fraudulent in-
tent, he ,cannot be perxmtted to reap any benefit from them Clarkson
Ve Greely, 40 Mo. 114. . -

It is-finally ingisted by counsel representing some 5 of the respondents
that .the action .must fail for the reason that complainants are not judg-
ment cred1tors, and there has been no return of nulla bona on execution.
Our.view ‘of this matter is expressed by Mr. Justice StroNg in Case v.
Beauregard, 101 U. S, 688~691. . Looking to the foundation upon which
the rule contended for rests, it ought:not to apply where judgment and
execution would be- fruitless.. :

“When the debtor’s estate-is.a mere equitable one, which cannot be reached
by any proceeding at; Iaw. there.is no regson for requiring attempts to reach
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1t by legal process. * * * It may be said that, whenever a creditor has a
trust in his favor, or a lien upon property for the debt due him, he may go into
equity without éxhausting legal processes or remedies. Indeed, in those cases
in which it has been held that obtaining a judgment and issuing an execution
i8 necessary before a court of equity can be asked to set aside fraudulent dis-
positions of a debtor’s property the reason given is that a general creditor has
no lien. And when such bills have been sustained without a judgment at
law, it has been to enable the creditor to obtain a lien, either by judgment or
execution. But when the bill asserts a lien or a trust, and shows that it can
be made available only by the aid of a chancellor, it obvxously makes a case
for his interference.” . :

The question was considered and the authorities reviewed by the court
of appeals in Mill Co. v. Kampe, 38 Mo. App. 234 et seg., where it was
held that a genesal creditor might maintain the action without first
obtaining judgment, etc. Rules of equity, or rather the application of
equitable principles, must, in the progress of civilization, constantly. ex-
pand {0 meet the intricacies of commercial transactions, and to cireum-
vent the machinations and inventions of men to defraud justice of her
rights. Lord Chancellor COTTINGHAM held that it was the duty of a
court of equity to—

“Adapt its practice and course of proceeding, as far as posslble, to the ex-
isting state of society, and apply its jurisdiction to all these new cases which,
from the progress daily making in the affairs of men, must continually arise.”

And Judge Story observed:

“The beautiful character, pervading excellence, of eqluty jurisprudence is
that it varies its adjustments and proportions 8o as to meet the very form and
presence of each. particular case in all its complex habitugdes.” 1 Story, Eq.
Jur. § 439, :

The legislature of the state of Missouri but sought to emphasize the
province of a court of equity in enacting section 2790, Rev. St. 1889:

“The circuit court shall have jurisdiction over the directors, managers,
trustees, and other officers of corporations now existing or hereafter organized
under and by virtue of this article— First, to compel such directors, managers,
trustees, and other officers to account for their official conduct in the manage-
ment and disposition of the funds, property, and business committed to their
charge; second, to order, decree, and compel payment by them to the corpora-
tion which .they represent, and to its creditors, of all sums of money and of
the value of all property which they may have acquired to themselves, or
transterred to others, or may have lost or wasted by any violation of their
duties or abuse'of their powers as such dlrectots, managers, trustees, or other
officers of such corporation,”

And by the succeeding section the court is aunthorized to appoint a re-
ceiver to carry out the objects of the law in the prevention of malversatlon
by the directors.

It results that the prayer of the bill is granted, the temporary writ of
mjunctlon is made perpetual, the deed of trust is annulled, and the pro-
ceeds of the assets of the respondent company, in or coming to the hands
of the receiver, will be distributed ratably, pani passu, among. all .the
creditors otf3 the respondent corporation whose debts may be properly

v.45r.no.1—2 -
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proved up, and the complainants and intervening’creditors may take
judgnrent against the respondent company for the amount‘. of their debts
resBectlvely o L ;

ecree accordmgly. . e

Coa R
CoNVERSE 9. MicaHIGAN Damy Co. ¢ al.
(C'f/rcuu Court, W. D. Micha/n. S. D. Fe‘bruary 12, 1891 )

1 Mon'remns—Fonnox,osvnn—Pm-rms S ' ..

A mortgagee can make judgment creditors of t.he mortgsgor’e grantor parties to
his. foreclosure suit when these creditors asserta claim on the ground that the
"transfer to the mortgagor was in fraud of their rights, and that therefore tneirex-
ecutions, levied after the execution of the: morﬁgage, are prior. hens on the land.

2. BAME—MULTIFARIOUSNESS—WAIVER. -
An'objéction to a hbill of foreclosure ﬁmt. 1t '{s multifarions’ because it brings in
‘parties: claiming. rights: ‘paramouht. and hostile to the. mertgagor comes too late
when made at the hearing, if such claim is of equitable cognizance. .

3. SAME—J UDGMENT CREDITORS—PRIORITIES,
A mbrtgage executed tb.secure notes which are indorsed béfore due for valus
: ,vand without notice, before the land is lavied on by the judgment creditors of the
i rigagor’s rantor, who claim that t,he transfer to the mortgagor was.in fraud
of ‘thelr right is paramount to the exbetitions-of such creditors, since, under the
Michigan law, a judgment is no lien. )
4. SAME—COURTS—STATE AND FEDERAL—JURISDICTION. '

Wherg.a mortgagee sues to foreclose.in.a federal court, and makes judgment
c&‘editors ‘of the mortgagor's grantor pai'ties defendant, the suit will not be post-
ptmﬁd aitil the termination of proceedings instititéd by these creditors ‘in the
* state tourt to.establish their liens on thie land; to'which- proceedings the mortgagee
is not a party.

5. SAME—INDORSEMENT OF NOTES—ASSIGNMENT OF MORTGAGE.
.The indorsement-and delivery of the mor{gagse notes by the: mortgagee operates
aq a.n aseignment, of the mort,gage to the’ holder of the notes.

In Equy On final ‘hearing. .

"'Thé facts in 'this cause, so far gs the same are. necessary to an under-
standing of the subjoined opinion, are ag follows: The defendant the
Michigan - Da1ry Company ‘derived. its title to the lands-involved. in this
proceeding from the defendant David P. Clay; a portion of such lands
having been conveyed to the dairy tompany in the year 1884, and the
remainder on the 13th day of September, 1886. 'On the Iast-mentloned
day the dairy company exécuted a mortgage upon said lands to David
P. Clay, to secure the payment of 56 notes of $1,000 each, due six
years thereafter. In the mortgage was a clause makmg the whole debt
payable, at the election of the morigagée, upon default in the payment
of the annual interest. ~All of these notes were afterwards indorsed by
Mr. Clay, and delivered to the complainant, as collateral security for
the payment of about $20,000, then borrowed by sdid Clay of the com-
plainant. *This mortgage ‘was recorded October 22,1886, and this suit
was ‘instituted to foreclose said mortgags. ' The deféndan’&s the Fourth
National Bank-of Grand Rapids, Mich., and the Gerthan’ "Bank of She-
boygan, Wis., were méde parties ‘under the - elevetxth pai‘agrb,ph of the



