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EAST OMAHA LAND CO. V. JEFFRIES.
Circuit Court, D. Nebraska. March 1, 18809.

1. BOUNDARIES—ACCRETIONS—CONVEYANCE.

Rev. St. U. S. § 2396, provides that “the boundaries and contents of the several sections, half sec-
tions, and quarter sections of the public lands shall be ascertained” as follows: “All the corners
marked in the surveys returned by the surveyor general shall be established as the proper corners
of sections, or subdivisions of sections, which they were intended to designate; and the corners
of half and quarter sections not marked in the surveys shall be placed, as nearly as possible,
equidistant
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from those two corners which stand on the same line. Boundary lines which have not been ac-
tually run and marked shall be ascertained by running straight lines from the established corners
to the opposite corresponding corners; but in those portions of the fractional townships where
no such opposite corresponding corners have been or can be fixed, the boundary lines shall be
ascertained by running from the established corners * * * to the water-course,” etc. Held, that
in surveying a lot bordering on a river the water-course becomes the boundary, and continues,
no matter how much it shifts by accretion, and conveyances of the lot pass all, including such
accretion, to that line.

2. SAME.

The facts that rapid changes in the banks of the Missouri river are constantly going on, and that 40
acres have been added to adjoining land, do not overthrow an averment of a bill to quiet title to
such addition, on the ground of accretion, that it was by an imperceptible increase, where it was
nearly 20 years in forming.

In Equity. On demurrer to bill to quiet title.

James M. Woolworth and Ghas. J. Greene, for plaintiii.

Finley Burke for defendant.

BREWER, J. This is a bill, filed by the complainant, to quiet its title to a tract of about
20 acres, which lies in what was at one time the bed of the Missouri river. Complainant
claims that the premises in question were formed by accretions against land, title to which
he derives through several mesne conveyances from the person who originally entered the
same, and that by accretion the new land became a part of that which was bought of the
government. The facts alleged are that in 1851 the United States, in surveying township
75 north, range 44 west, in lowa, found section 21 to be fractional, and subdivided it so as
to produce lot 4, containing 37.44 acres. Field-notes and plats were duly made, returned,
and approved in the general land-office. They show the meander line of lot 4, its course
and distances; the north boundary of the lot being the Missouri river, along whose banks
this meander line was run. In 1853, one Edward Jeffries entered this lot, and in 1855 a
patent was issued to him. The complainant claims title by mesne conveyances from Jef-
fries, the last deed (the deed to complainant) being dated March 26, 1888. The meander
line was the same, or nearly the same, When Jeffries entered the land as when the survey
was made, but about the time of the entry land began to be formed along the bank by
natural causes and imperceptible degrees; that is, by the current and the waters of the
river washing and depositing against and along the north line of said lot earth, sand, and
other material, so that by 1870 a tract of 40 acres and more had been formed by accretion.
In 1877 the river suddenly cut through its banks, on a point more than a mile south of
its original bed, and changed its course so as to leave high and dry all the region through
which it had flowed from 1855 to 1877.

The case is before the court upon demurrer to the bill, and the question is whether
this body of land, formed by this gradual and imperceptible addition, belonged to the
owner of lot 4, and passed by the several conveyances of lot 4 to complainant. Counsel

for defendant challenge the application of the doctrine of accretion to the changes caused
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by the Missouri river. I shall not consider that question, but assume that the doctrine of

accretion applies here as well as elsewhere. He also criticises
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the language of the bill, which alleges that when the land was entered the left bank was
nearly where it was in 1851, when the survey was made. I pass that by, also, and assume
for the purposes of this case that the doctrince of accretion applies, and that Edward
Jelfries, when he entered the land, took all the land to the Missouri river. Complainant
insists that the meander line is not the line of boundary; and that this is so is settled by
the case of Railway Co. v. Schurmeir, 7 Wall. 272. I quote the language of the court:

“Express decision of the supreme court of the state was that the river, in this case,
and not the meander line, is the west boundary of the lot, and in that conclusion of the
state court we entirely concur. Meander lines are run, in surveying fractional portions of
the public lands bordering upon navigable rivers, not as boundaries of the tract, but for
the purpose of defining the sinuosities of the banks of the stream, and as the means of
ascertaining the quantity of the land in the fraction subject to sale, and which is to be paid
for by the purchaser. In preparing the official plat from the field-notes, the meander line
is represented as the border line of the stream, and shows to a demonstration that the
water-course, and not the meander line, as actually run on the land, is the boundary.”

In that case the meander line ignored a tract of 2.78 acres, which in time of high water
was an island, but in time of low water connected with the main-land; and it was held by
the supreme court that the patent from the government of the fractional lot adjoining took
this tract as a part, although outside of the limits of the meander line.

But the question in this case lies deeper that this. It is not what belongs by the law
of accretion to the owner of lot 4, but what passes by a deed of lot 4; and it is insisted
by counsel for defendant that the patent took only to the river line, as it stood when the
survey was made, and that every subsequent deed describing the property only as “Lot 4”
conveyed no more. In other words, he insists that land which is formed by accretion does
not pass by a Conveyance describing the lands to which the accretion has been made; and
in this proposition I think he is correct. In the case of Granger v. Swart, 1 Woolw. 88,
Mr. Justice of this circuit, charging the jury, held that a patent for a fractional lot carried
the ground to the river bank, as it was at the time the survey was made, but that, if be-
tween the time of the survey and the time of the entry a body of land had been formed
by accretion, it remained the property of the government, and did not pass by the entry
and patent. The same doctrine seems to have been recognized by the supreme court of
this state in Lammers v. Nissen, 4 Neb. 245; Bissell v. Fletcher, 28 N. W. Rep. 303. But
for this court the question seems to be put at rest by the decision of the supreme court
of the United States in the case of Jones v. Johnston, 18 How. 150, which involved a
question as to lands in the city of Chicago bordering on the lake. I quote this from the
opinion:

“Now, one answer to this assumption is that a grantee can acquire by his deed only

the lands described in it by metes and bounds, and with sufficient certainty to enable a
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person of reasonable skill to locate it, and cannot acquire lands outside of the description,
by way of appurtenance or accession. Lord Coke says: ‘A thing corporeall cannot properly

be appendant to a thing corporeall,
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nor a thing incorporeall to a thing incorporeall.” Co. Litt. 1216. And this court, in v; 10
Pet. 54, after approving of the maxim of Coke, observed that ‘according to this rule land
cannot be appurtenant to land.” In the case of v. 15 Johns. 454, the court say ‘a mere ease-
ment may without express words pass, as an incident to the principal object of the grant;
but it would be absurd to allow the fee of one piece of land, not mentioned in the deed,
to pass as appurtenant to another distinct parcel, which is expressly granted, by precise
and definite boundaries.’ See, also, v. 7 Mass. 6.”

And again:

“Any alluvial accretions since the deed belong to the plaintiff, as owner of the adjoining
land. Any past accretions belonged to the then owner; and who ever sets up a title to
them must show a deed of the same, as in the case of any other description of land.
The case of Lamb v. Rickets, 11 Ohio, 311, exemplifies the principle for which we are
contending. The defendant had agreed to convey a piece of land, called the ‘Hamlin Lot
containing forty two acres, more or less, and also two other small lots, of ten acres, with
a proviso, if the Hamlin lot and the two others contained more than fifty-two acres, the
excess was reserved. The defendant conveyed the Hamlin lot, and refused to convey the
other two. A bill was filed to compel a conveyance. The Hamlin lot was bounded by one
of its lines on the bank of the Tuscarawas river, and has been originally conveyed to the
defendant, and by him to the plaintiff, as containing forty-two acres, more or less. The de-
fense set up to the bill was that before the defendant conveyed the lot to the plaintitf large
accessions had been made from the river to the lot, and that these alluvial formations
made up the quantity of fifty-two acres. The plaintiff claimed that the quantity should be
determined according to the old boundary of the lot upon the bank of the river, which
would be but some forty-two acres. But the court held that the question was not as the
bank of the river was twenty-five or thirty years ago, but as it was when the Hamlin tract
was conveyed to the plaintifl, and estimated the quantity of land conveyed accordingly.”

As I read this opinion of the supreme court, it asserts this doctrine: that, while alluvial
accretions belong to the owner of the adjoining land, they do not pass by the conveyance
of that land. In other words, if the owner of lot 4, in the case at bar, became through
accretions the owner of 40 acres adjacent, his conveyance of lot 4 carried the lot as it
stood, and not the 40 acres of which he had become the owner by the matter of accre-
tions. If he intended to convey this additional tract, by apt language he should describe
it. His conveyance is limited to that which he described, although it may be true that the
boundaries of lot 4 are not the meander line as run by the surveyors, but the bank of
the river as it stood when the surveys were made. If he wished to convey that which
had formed since, and which had become his through accretions, he should by apt words
describe this added land which he proposed to convey. Not having conveyed these accre-

tions, they remain his. The complainant's title is limited to lot 4. That lot was bounded
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by the river line at the time of the survey arid the entry. The lands outside of that it has
never purchased. That is the land in controversy. To it the complainant has no title, and

the demurrer must be sustained.
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